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RECENT DECISION OF THE COMPTROLLER GENERAL 


Digested by the Finance Branch, Office of the Judge Advocate General 


PAY AND ALLOWANCES—Excess living costs outside the United 
States. As the present method of computing the ts of over- 
seas housing allowances does not conform with the statutory pro~ 
visions of 37 U.S.C. 405, the method currently utilized in computing 
such allowances must be revised. 





@ In Comptroller General Decision B-161180 of No- 
vember 13, 1969, the Comptroller General required action 
to implement his decision handed down in 47 Comp. Gen. 
333 (1967). In the latter decision, the Comptroller Gen- 
eral found that computation of an overseas housing 
allowance based upon local overseas housing procure- 
ment cost over and above statutory basic allowance for 
quarters was not in accordance with the statutory pro- 
visions of 37 U.S.C. 405, which provide reimbursement 
for excess living costs incurred by members on duty 
outside the United States. In the 1967 decision, it was 
detemined that a basic allowance for quarters is not a 
true basis for determining current housing costs in the 
United States, and, therefore, may not be utilized as a 
basis for computing the difference in housing costs in 
the United States and the cost of housing in overseas 
areas. The use of the amount authorized for the basic 
allowance for quarters results in granting payments 
above those provided by 37 U.S.C. 405 for overseas 
housing, due to the difference between the smaller 
amount provided by statute for a basic allowance for 
quarters and the actual higher cost of procuring housing 
in the United States. Significantly, however, the Comp- 
troller General authorized in the 1967 decision that until 
the formula of computing the allowances could be re- 
vised to conform with the statute, overseas housing 
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allowances could continue to be computed by the existing 
method. 

Subsequently, on 8 September 1969, the Comptroller 
General informed the Assistant Secretary of Defense 
(Manpower and Reserve Affairs), in effect, that there 
was not sufficient justification for any further delay in 
implementing the decision handed down in 47 Comp. 
Gen. 333 (1967). On 20 October 1969, the Acting Assist- 
ant Secretary of Defense requested that a revision of 
the method of computing the allowances to conform with 
the law be further deferred due to an anticipated adverse 
effect on morale of the members concerned and the fact 
that legislation had been introduced by the Chairman, 
House Armed Services Committee, to amend 37 U.S.C. 
405 to authorize a computation of the overseas allow- 
ances by the existing method. In response, the Comp- 
troller General provided that unless Congress took some 
affirmative action indicating a strong likelihood that 
during the first session of the 91st Congress legislation 
would be enacted to legalize the present method of com- 
puting these allowances, steps should be taken no later 
than December 31, 1969, to implement the decision 
handed down in 47 Comp. Gen. 333 (1967). (Comp. Gen. 
Decision B—161180 of November 13, 1969.) 


EDITOR’S NOTE: Immediately preceding the 31 December 1969 
deadline, the Comptroller G |, upon the request of the Chair- 
man, House Armed Services Committee, further delayed the imple- 
mentation of the 1967 Comptroller General decision until 1 April 
1970 to allow time for Congress to consider the pending legislation 
which would, in effect, validate the present system of computing 
housing allowances in overseas areas. 














THREATS TO FREEDOM OF NAVIGATION 


WITH SPECIAL REFERENCE TO UNILATERAL 
COASTAL STATE CLAIMS AS WELL AS 
CERTAIN HIGH SEAS ACTIONS 


CAPTAIN JOHN R. BROCK, JAGC, USN* 


The freedom to navigate upon the high seas is an essential presup- 
position to the fulfillment of the U.S. Navy’s mission in the defense of 
our nation. Several intensifying threats to this freedom are the subject 


of the article below. 


INTRODUCTION 


ODAY, UNILATERAL CLAIMS to vast 

areas of the high seas, for reasons of individ- 
ual and special national interests, have become 
so significant in their encroachment on the ocean 
highways that freedom of navigation is truly 
threatened. 

The doctrine of the freedom of the high seas, 
which sets aside seventy percent of the earth’s 
surface as a highway common to all, is being 
threatened by unilateral claims and actions of 
individual nations. This is true even though 
the doctrine of the high seas is established by 
long usage and accepted as customary inter- 
national law, and has become conventional 
international law through the adoption of the 
High Seas Convention of 1958. 





*Captain Brock is currently serving as Deputy Assistant Judge 
Advocate General (International Law), Office of the Judge Advocate 
General. He has previously served as Special Adviser on Philippine 
Matters for the Assistant Secretary of Defense while assigned to 
the staffs of Commander in Chief, Pacific, and Commander in Chief, 
U.S. Pacific Fleet, and has served as Force Legal Officer on the 
staff of Commander, Amphibious Forces, U.S. Atlantic Fleet. He 
holds an A.B. Degree in Political Science, a J.D. Degree, and a 
Master of Science Degree in International Affairs, all from The 
George Washington University. He is a graduate of the School 
of Naval Warfare, Naval War College, Newport, Rhode Island, and 
is a member of the Bars of the U.S. Supreme Court and various 
other federal and state courts. 
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In this age of technology, the oceans will be 
used more and more for the production of food, 
water, energy, and mineral resources as well as 
for defense purposes. It is important that 
greater effort be made to find ways to “‘accom- 
modate” the special interests of the various users 
of the oceans, including fishing interests, oil and 
hard metal groups, and other food and resource 
harvesting activities. Such accommodation 
would reduce the pressure on many nations to 
extend their national sovereignty over the 
oceans through exaggerated territorial sea 
claims, archipelago concept claims, and use of 
exaggerated baseline systems. These claims and 
actions result in enclosure of vast areas of the 
high seas. Proclaiming sovereign rights over 
these ocean areas has the result of excluding 
the historic users of the ocean highway, i.e. navi- 
gational interests. Accommodation is a solu- 
tion that can and must be followed where special 
needs justify it. However, such accommodation 
must permit the high seas to retain their histori- 
cal status as highways open and free for all 
nations. 

A great step forward in reviewing these prob- 
lems in the interest of the world’s navies and 
the maritime community in general has just 
occurred. A Seapower Symposium was held 17— 
20 November 1969 at the Naval War College, 
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Newport, Rhode Island. An Impressive 40 free 
nations were represented by their top naval 
officers at this symposium. More than 50 ad- 
mirals from these navies were present for dis- 
cussions concerning a broader understanding of 
the global maritime situation. This Seapower 
Symposium was called as a forum in which 
naval leaders could examine and discuss the 
elements and implications of the changing 
strategic maritime situation and relations 
throughout the world. Such exchanges of infor- 
mation and ideas of the users of the oceans are 
necessary if we are to reach a true accommo- 
dation of the many uses of this environment 
without unnecessarily excluding its historic 
high seas uses. 

The freedom of navigation on the high seas 
means the essential liberty of maritime trans- 
portation. Solidarity and expanding loyalties 
have been furthered as the oceans have been 
made to function not as barriers between peo- 
ples, such as mountains, but as easily available 
links of communication and transportation fos- 
tering a cosmopolitan sense of identification be- 
tween peoples of otherwise distant and foreign 
lands. 

FREEDOM OF THE HIGH SEAS 


Our present day doctrine of the freedom of the 
seas finds its beginning in Hugo Grotius’ trea- 
tise, Mare Liberum (freedom of the sea), which 
appeared in 1609. He contended that the sea can- 
not be national property because it cannot really 
be taken into possession through occupation. 
Consequently, the sea is by nature free from the 
sovereignty of any state. The concept of the 
freedom of the seas, as formulated by Grotius, 
was not generally accepted, however, until the 
end of the Napoleonic Wars. Great Britain had 
become supreme on the seas and had allowed 
her claims of sovereignty to drop. She utilized 
her navy to open the way for merchant ships to 
sail freely over the seven seas and, along with 
the United States, fought piracy wherever it 
existed. The United States and Great Britain 
realized that if parts of the seas were subjected 
to the sovereignty of a particular state, it would 
restrict international commerce to the detriment 
of all. They therefore advanced the view that the 
seas should be free. The principle of the freedom 
of the open sea became more and more accepted 
with the growth of the navies of other states and 
by the end of the first quarter of the 19th cen- 
tury it became universally recognized both in 
theory and practice. 

The term freedom of the high seas indicates 
the rule of international law that the high sea 
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is not and never can be under the sovereignty of 
any state. Because the open sea is not the terri- 
tory of any state, no state has the right to per- 
manently appropriate parts of it to her own use 
unless the community of nations agrees to the 
exercise of such rights. There are important 
international conventions which have been con- 
cluded on this subject in order to prevent a con- 
dition of lawlessness and anarchy on the high 
seas. The subject matter of these conventions 
includes safety of life and traffic at sea, inter- 
national signals, fisheries, the laying of cables 
and pipelines, and the suppression of piracy and 
the slave trade. The freedom of the high seas 
doctrine itself was codified in Article 2 of the 
1958 Geneva Convention on the High Seas, 
which reads as follows: 


The high seas being open to all nations, no State 
may validly purport to subject any part of them to its 
sovereignty. Freedom of the high seas is exercised under 
the conditions laid down by these articles and by the 
other rules of international law. It comprises, inter alia, 
both for coastal and non-coastal States: 

(1) Freedom of navigation; 

(2) Freedom of fishing; 

(3) Freedom to lay submarine cables and pipelines; 

(4) Freedom to fly over the high seas. 
These freedoms, and others which are recognized by 
the general principles of international law, shall be ex- 
ercised by all States with reasonable regard to the inter- 
ests of other States in their exercise of the freedom 
of the high seas. 


EXPANSION OF TERRITORIAL SEAS 


Despite the freedom of the seas doctrine, there 
are numerous examples which may be cited to 
demonstrate instances in which the claim by a 
coastal state of the right to exercise exclusive 
jurisdiction for limited purposes over waters ad- 
jacent to its coasts has been expanded to terri- 
torial claims of sovereignty or exclusive access 
for all purposes over large areas of high seas. 

The claim by the Soviet Union to a 12-mile 
territorial sea provides a demonstration of such 
creeping jurisdiction. In the 19th century, 
Czarist Russia claimed a 3-mile territorial sea 
limit. Early in the 20th century steps were taken 
to expand jurisdiction in high seas areas. A 
12-mile zone was promulgated for the specific 
purposes of customs and fishing. The new Soviet 
regime, however, soon expanded these earlier 
claims to jurisdiction for specific purposes into 
a complete claim of a 12-mile territorial sea. 

A second example of how limited claims may 
give rise to a widening of sovereign jurisdiction 
is seen in the events which followed the Truman 
Proclamation of 1945. This Proclamation laid 

















claim to the natural resources of the continental 
shelf contiguous to the United States. The high 
seas character of the superjacent waters was in 
no way affected by the Proclamation. Within five 
years some 30 states had made some type of 
claim to jurisdiction and control over adjacent 
submarine areas, and, although most of these 
states referred to the Truman Proclamation as 
justification for their claims, many states—par- 
ticularly some of the Latin American countries 
who sought to gain exclusive control over fish- 
eries—made far more comprehensive claims 
than did the Truman Proclamation. Many 
amounted to claims of “sovereignty” over the 
continental shelf and the superjacent waters. 
Two countries demonstrating such claims are 
Ecuador and Peru. 

In February 1951, Ecuador issued a decree 
which was labeled as relating to territorial 
waters, but which proclaimed sovereignty over 
the continental shelf with a precise depth limit 
of 200 meters of superjacent waters marking 
the outer edge. The decree also established a 
fisheries protection zone in the high seas corre- 
sponding to this shelf. 

In addition, the decree specified a territorial 
sea of 12 nautical miles but the inference to be 
drawn from the document as a whole was that 
Ecuador purported to extend her territorial sea 
to include all waters covering the continental 
shelf. As was to be expected, both the United 
States and the United Kingdom filed protests. 

In August 1952 Ecuador made even more em- 
phatic and precise her claim to sovereignty over 
the adjacent maritime zone—this time precise 
as to width rather than depth of the superjacent 
waters—by joining with Chile and Peru in sign- 
ing the Declaration of Santiago claiming 200 
miles of high seas and pledging collaboration 
for the protection of marine resources in the 
area. Chile and Peru had individually made 
such extensive claims in 1947. In 1966, by Decree 
No. 1542, the Government of Ecuador officially 
proclaimed a 200-mile territorial sea. 

The progress of Peru toward her ultimate 
action in 1969 claiming a 200-mile territorial 
sea is very similar to that of Ecuador. Peru 
issued its initial continental shelf statute in 1947 
claiming a 200-mile shelf breadth. In 1952 she 
signed the Santiago Declaration and finally by 
Decree Law No. 17752 of 25 July 1969, she 
claimed the 200-mile zone as her territorial 
waters. 

Nation-states claiming a competence to make 
unilateral determination of extensions of terri- 
torial seas are attempting to determine not only 


their own interests but also the interests of other 
states. They invade the historic rights of other 
states by unilateral extension of their claims. 
The plea of sovereignty cannot of itself give a 
country any right to appropriate waters which 
are not, according to law, its territorial waters 
any more than the plea of sovereignty can give a 
country a right to land which is not already its 
territory. 


ARCHIPELAGO CONCEPTS 


The misinterpretation of the concepts pro- 
pounded in the Anglo-Norwegian Fisheries Case 
({1951] I.J.C. 131) is an example of how certain 
states have seized upon a geological feature 
for the delimitation of internal and territorial 
waters. The International Court of Justice in 
its decision of 18 December 1951 recognized that 
the special characteristics of the Norwegian 
coastline are of particular significance in the 
fixing of baselines from which to measure its 
territorial sea. The Norwegian coast consists of 
some 120,000 islands, inlets, and rocks and ex- 
tends along most of the coast. The Court rec- 
ognized the right of Norway to claim a con- 
tinuum of straight baselines drawn all along the 
coast. The outermost points of the coastal archi- 
pelago, including drying rocks, are used as base 
points. The waters within the line are internal 
waters and the territorial sea is measured sea- 
ward from the line. The application of this con- 
cept was narrowly restricted by the Court to the 
very special geographical configuration present 
along the Norwegian coast. 

This strictly limited concept was codified in- 
ternationally in Article 4 of the 1958 Geneva 
Convention on the Territorial Sea and the Con- 
tiguous Zone (T.I.A.S. No. 5639). The language 
of this article was even more restrictive than 
that of the Court in stating that the “drawing 
of such baselines must not depart in any appre- 
ciable extent from the direction of the coast, 
and the sea areas lying within the lines must 
be sufficiently closely linked to the land domain 
to be subject to the regime of internal waters.” 

Certain nations, however, have entirely 
ignored the restrictive nature of the Court’s 
opinion and the narrowly limited language of 
Article 4 of the Territorial Sea Convention and 
have employed a generalized archipelago con- 
cept to enclose large areas of the high seas by 
connecting farflung islands. 

One of the more significant concepts for en- 
croachment on the areas of high seas is the uni- 
lateral attempt of such archipelagic nations as 
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the Philippines and Indonesia to extend their 
territorial seas and internal waters in an exag- 
gerated fashion—to the great detriment of other 
members of the international community. The 
Republic of the Philippines and the Republic 
of Indonesia, both archipelagic states, have 
claimed sovereignty over all waters around, be- 
tween, and connecting the different islands of 
the respective archipelagoes. Areas of the high 
seas used as sealanes throughout maritime his- 
tory are affected by these unilateral actions. 

The great extent of such claims can be appre- 
ciated only by realizing that Indonesia extends 
over 3,000 miles east and west and over 1,300 
miles north and south. Likewise, the Philippines, 
which consists of over 7,000 islands, extends 
roughly 600 miles east and west and 1,000 miles 
north and south. Many sealanes lie within the 
archipelagic areas now self-proclaimed as inter- 
nal waters by these nations. 

One glance at the map of the Indonesian 
Archipelago is sufficient to prove the important 
place which the high seas occupy in this area. 
The archipelago is comprised of five main 
islands—Sumatra, Java, Borneo, Celebes, and 
New Guinea—surrounded by a host of smaller 
islands. This is an area of more than three mil- 
lion square miles with only about 700,000 
square miles comprising land. 

These creeping encroachments on the high 
seas by exaggerated unilateral claims of nations 
can and should be mitigated through treaties 
and agreements which recognize the historical 
and economic uses of the seas by coastal states, 
but which preserve the high seas rights of all 
nations for the traditional, unimpeded use of 
these ocean highways for maritime traffic. 


OTHER HIGH SEAS PROBLEMS 


Even with regard to the classic use of the 
great oceans for navigation, the United States 
is faced with immediate and perplexing inter- 
national legal problems. An example of such a 
problem has arisen as a result of the rapid Soviet 
buildup of naval forces in the Mediterranean 
Sea. 

Since the Arab-Israeli War in June 1967, the 
U.S. Navy has been faced with an important 
naval confrontation in the Mediterranean. The 
strategic and political implications of this con- 
frontation are weighty indeed. It is therefore 
important to ascertain the legal context in which 
the Soviet fleet, and in particular its submarine 
fleet, meets the American fleet. 

There is nothing unique in having large naval 
fleets of two potentially hostile maritime powers 
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deployed on the high seas in peacetime. Indeed, 
it is difficult to think of any extended period 
of time in modern history when this has not 
been the case. It is only natural for each of 
these fleets to seek maximum intelligence regard- 
ing operations and deployments of its counter- 
part. There is no legal prohibition to observation 
of naval operations on the high seas. As a gen- 
eral rule, such activities are lawful so long as 
the observer does not unreasonably interfere 
with the activities of the observed vessel—and 
vice versa. Specifically, when the vessels are 
near each other they must respect the detailed 
“rules of the road” in connection with passage 
established by the international regulations for 
preventing collisions at sea. 

The international regulations for preventing 
collisions at sea were designed to deal with sit- 
uations arising out of normal maritime traffic. 
There are no specific rules designed to handle 
a situation where one vessel actually desires to 
remain in close proximity to foreign vessels over 
a substantial period of time. Therefore, the 
United States and other large naval powers, rec- 
ognizing the necessity of observing foreign naval 
operations on the high seas, must rely on general 
rules requiring prudent seamanship and pro- 
hibiting unreasonable interference. 

The right of the United States to conduct 
naval exercises on the high seas is protected 
under international law from unreasonable in- 
terference. It would be difficult to attempt to lay 
down hard and fast rules of reasonableness, in 
advance, where, for example, antisubmarine 
warfare operations are concerned. The reason 
for this is relatively simple. Both the United 
States and the Soviet Union have interests on 
both sides of the issue. Each is concerned with 
the rights of its submarines as well as the rights 
of its ASW forces. It would be impractical to 
lay this question before a large international 
conference in order to develop a law-making 
treaty on the subject, since only a few states are 
technologically capable of real involvement. 

Recent treatment by North Korea of one of 
our Navy ships is another example of an illegal 
act on the high seas which is a threat to free 
navigation. In this connection, a discussion of 
the special status of warships seems pertinent 
at this point. 

Freedom of the seas is essential for all mari- 
time operations, but is particularly necessary to 
the navies of the world. The 1958 Geneva Con- 
vention on the High Seas, to which the United 


(Continued on page 86) 











THE RIGHT OF PASSAGE BY WARSHIPS 
THROUGH INTERNATIONAL STRAITS 


LIEUTENANT MICHAEL R. DEDDISH, JR., JAGC, USNR* 


A fundamental element of seapower is the ability to dispatch naval 
forces to whatever part of the globe the national interest dictates. 
Today, at a time when technological capabilities permit the deployment 
of fleets to the most distant waters, legal impediments to the free and 
unrestricted movement of warships about the high seas loom ominously 
on the horizon. Of particular concern are international straits—the 
access routes to the great oceans—whose waters are increasingly 
coveted by littoral states eager to expand their national jurisdiction. 
Lieutenant Deddish probes this problem of creeping national jurisdic- 
tion as it relates to the use of straits by warships. 


INTRODUCTION 


HE HIGH SEAS are free to all nations in 

time of peace for the navigation of vessels, 
whether merchant or warships. This right 
of nations has its roots in antiquity and is based 
in the need of mankind to employ the oceans 
for commerce and communication. There is, 
however, another right which belongs to coastal 
nations, the right to claim sovereignty over an 
area adjacent to their coastlines known as their 
territorial sea. As coastal nations claim wider 
territorial sea areas, an increasing number of 
the strategic channels of water, known as inter- 
national straits, connecting the world’s oceans 
are falling within the areas claimed by these 
nations as a part of their territorial waters. 

It is essential in today’s interdependent world 
that our Navy not be restricted in its access to 
the oceans. The basic problem is one of the 





*Lieutenant Deddish is currently assigned to the International Law 
Division, Office of the Judge Advocate General. He received the 
Bachelor of Arts Degree from Denison University in 1963, the 
Bachelor of Laws Degree from the University of Virginia in 1966, 
and the Masters Degree in International Law from the University 
of Miami in 1968. Lieutenant Deddish is admitted to practice before 
the Bars of the States of New York and Florida. He is a member 
of the American Bar Association, the Inter-American Bar Associa- 
tion, and the American Society of International Law. 
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conflict between the right of all nations to exer- 
cise freedom of the sea and the right of coastal 
nations to claim sovereignty over areas of the 
sea which would restrict this freedom. The pres- 
ent tendency of coastal nations to claim increas- 
ingly wide areas off their coasts has given rise 
to the problem discussed in this article, that is, 
the question of the right of warships to utilize 
international straits whose waters are claimed 
by a coastal nation. 


THE CONCEPT OF FREEDOM OF THE SEAS 


The generally accepted principle of the free- 
dom of the high seas evolved by necessity after 
centuries of conflict among the users of the 
oceans. Approximately seventy-five percent of 
the earth’s surface is covered by water. The 
oceans have been employed as a vital highway 
of commerce, communication and defense ‘ since 





1. The importance of the seas and the naval and merchant vessels 
that sail them is succinctly stated in Baldwin, The New Navy, 
13-14 (1964): “Fundamentally, sea power exists to use the ocean 
waterways, to exploit for trade or strategic reasons the seven- 
tenths of the earth’s surface that is water. Since ancient times 
nations have prospered by overseas trade. Today no nation can 
live ‘an island entire of itself.’ It must exchange its goods for 
others, bring in by sea raw materials it lacks, buy food and 
medicines if it does not possess them. Navies exist to protect this 
trade and to make possible the use of the oceans.” 
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the earliest days of man’s seafaring history. The 
desire and ability of maritime nations to obtain 
the free usage of the high seas? have been es- 
sential elements in the development of our 
present interdependent world. 

In early Roman law the seas were considered 
to be subject to usage by all nations. Although 
this principle was accepted by most of the sea- 
faring nations, many of them asserted, even at 
this early period, unilateral dominion over por- 
tions of the sea adjacent to their coasts. In al- 
most every instance these claims were espoused 
in order to gain military security, to restrict 
the free movement of competitive trade through 
the area, or to seek to secure a monopoly over 
offshore fishery resources.’ These elements still 
form the bases for most present day territorial 
sea claims. 

By the 15th century a number of nations had 
extended unilateral claims of jurisdiction and 
control to vast areas of the oceans. These claims 
were occasioned by the technological advances 
in navigation and shipbuilding which had sig- 
naled the dawn of a new era in which the oceans 
could be employed as a means of extending 
political influence on a worldwide basis. Venice 
laid claim to the Adriatic; Sweden claimed the 
Baltic Sea; England claimed the English Chan- 
nel, the North Sea and large portions of the 
Atlantic; and Denmark-Norway claimed all of 
the Northern Seas. In part, these claims sought 
justification from the fact that the claimant 
states policed their respective areas against 
piracy. 

Claims of national sovereignty over the high 
seas reached their extreme when, in 1493, Spain 
and Portugal claimed under the authority of a 
Papal Bull the right to divide the oceans of 
the new world between themselves. Spain 
claimed the entire Pacific and the Gulf of Mexico 
while Portugal claimed the Indian Ocean and 
most of the Atlantic.* 

A reversal of this trend and the establishment 
of the current principles governing the freedom 
of the high seas were initiated in 1609 primarily 
by the efforts of Hugo Grotius, a Dutch jurist 
who became known as the “father of interna- 
tional law.” Grotius’ treatise, Mare Liberum, 
was a justification of Dutch resistance to 
Portuguese claims. What the Dutch wanted 
then, and what they eventually established as 





2. This principle, also designated as mare liberum, applies to 
that portion of the oceans of the world not deemed to be a part 
of any nation’s territorial waters. 

. See Fulton, The Sovereignty of the Sea (1911). For a shorter 
summary see Francois, Rapport, [1950] 2 Yearbook of the Int’l 
L. Comm’n, 36-38, U.N. Doc. No. A/CN. 4/17 (1950). 

4. Francois, supra note 3, at 38. 
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an international right, was freedom of naviga- 
tion on the high seas. Grotius based his reason- 
ing on the ground that since the high seas were 
not divisible, they were the common possession 
of all mankind and, therefore, could not be ap- 
propriated to the use of individual nations.® 
Other publicists quickly came forward to sup- 
port this concept. Vattel based his argument for 
freedom of the high seas on the inexhaustibility 
of the oceans in the areas of navigation and 
fishing. He urged that natural law did not give 
any particular nation the right to appropriate 
the inexhaustible and useful for its individual 
use.® 

However, it was not just the eloquence of 
the arguments of jurists which solidified the 
concept of freedom of the seas in international 
law; the rise of English seapower also lent sup- 
port to the acceptance of the doctrine. The 
voyages of Sir Francis Drake were made in 
defiance of Spanish and Portuguese claims to 
the oceans. During this period England pro- 
claimed its belief in the free use of the oceans 
by all and this marked the beginning of a long 
and bitter rivalry for trade and colonies. Eng- 
land took an overwhelming lead in this com- 
petition after successfully meeting the chal- 
lenges of Spain, Portugal, Holland and France.’ 
This blend of English support of the principle 
of freedom of the seas and the effective em- 
ployment of her seapower in its behalf led to 
the general adoption of this principle by the sea- 
faring countries of the world. Thus, the princi- 
ple commonly known as the freedom of the 
seas doctrine grew from concept to general rec- 
ognition. Today this principle is codified in Arti- 
cle 2 of the 1958 Geneva Convention on the High 
Seas.’ 

The historic rationale upon which the doctrine 
of the freedom of the seas is based, as mentioned 
previously, is that the seas were not susceptible 
of effective control due to the nature of the en- 
vironment. A vestige of the earlier concept? of 

5. Grotius, De Juri Belli ac Pacis 190-91 (1646 ed. Kelsey transl. 
1925) ; Fenwick, International Law 418 (3d ed. 1948). : 

6. 1 Vattel, Law of Nations 106-10 (1758 ed. Fenwick transl. 1916). 

7. 4 Whiteman, Digest of International Law 501 (1965). 

8. Convention on the High Seas, done Apr 29, 1958, [1962] 13 U.S.T. 
2312, T.I.A.S. No. 5200 (in effect for the United States Sep 30, 
1962). Article 2 provides in part: “The high seas being open 
to all nations, no State may validly purport to subject any part 
of them to its sovereignty. Freedom of the high seas is exercised 
under the conditions laid down by these articles and by the other 


rules of international law. It comprises, inter alia, both for coastal 
and non-coastal states: 





(1) Freedom of navigation ; 
(2) Freedom of fishing ; 
(3) Freedom to lay submarine cables and pipelines ; 
(4) Freedom to fly over the high seas.”’ 
9, See, e.g., Read, International Law and International Relations 
75 (1925). 








mare clausam, or “closed seas,” ?° remains and is 
embodied today in the doctrine of the territorial 
sea. A coastal state enjoys sovereignty over a 
band of water adjacent to its coast known as 
its territorial sea. This sovereignty is limited 
only by the right of innocent passage by foreign 
vessels."* There was a long period of the balanc- 
ing of interests among the nations of the world 
during which the principles of the freedom of 
the seas and of the concept of the territorial sea 
became accepted. By the beginning of the 20th 
century the 3-mile limit to the territorial sea had 
been adopted or acknowledged as law by 20 of 
the 21 nations which claimed or acknowledged 
the existence of a territorial sea at that time.” 
Since 1930 the permissible extent of the breadth 
of the territorial sea has become increasingly 
controversial. The controversy has arisen prin- 
cipally as a result of the concern of coastal states 
about access to fisheries and seabed mineral re- 
sources and the concern of maritime nations 
about the danger, from the standpoint of free 
navigation, inherent in permitting coastal states 
to claim large areas of the oceans as territorial 
waters.*® 

Article I of the 1958 Convention on the Ter- 
ritorial Sea and the Contiguous Zone ™ codified 
the customary international legal principle that 
coastal nations do have a right to claim a band 
of territorial waters adjacent to their coast. 
Unfortunately, no agreement on a uniform max- 
imum breadth for these territorial waters has 
been reached and claims range from 3 miles to 
200 miles. 


PASSAGE THROUGH STRAITS 


The major problem posed by extensive terri- 
torial sea claims is the conflict between the right 
of the world’s nations to exercise freedom of 
the seas and the right of coastal states to claim 
sovereignty over areas of the sea, which restricts 
navigation on the oceans. Especially important 
is the status of the strategic straits which con- 
nect and give access to the oceans of the world. 

Although the world’s oceans are vast and the 
principle of freedom of navigation upon them is 
solidly established, the problem of the right of 


passage through certain strategic straits con- 
necting them is of great concern, especially to 
the navies of the world. As mentioned previ- 
ously, a coastal state has sovereignty over that 
portion of the sea constituting its territorial 
waters, subject only to the right of innocent 
passage by foreign vessels. With a maximum 
territorial sea breadth of 3 miles for all states, 
most of the world’s major straits would contain 
a corridor of high seas. In such a high seas cor- 
ridor, there would be an unrestricted right of 
free passage for all ships, subject only to rea- 
sonable regard for the interests of other nations 
in their exercise of the freedom of the high 
seas.1° If, however, nations are permitted to 
claim a 12-mile territorial sea breadth, the wa- 
ters of over 116 major straits of the world would 
become part of the coastal state’s territorial 
waters and there would no longer be a high seas 
corridor giving an unrestricted right of passage 
through them. If a 200-mile territorial sea were 
to be recognized, virtually every passage be- 
tween two free seas would become part of the 
territorial sea of some nation of the world.*® 

The diminution of unrestricted transit be- 
tween the oceans of the world becomes increas- 
ingly probable as more and more nations extend 
their territorial sea claims to 12 miles or more.” 
Accordingly, one of the chief concerns of navies 
is whether warships have the right to transit 
international straits which have been appropri- 
ated as territorial seas and, if so, the nature of 
this right. 

To arrive at an answer to these questions, it 
is first necessary to determine what constitutes 
an “international strait.” In order to be classi- 
fied as a strait in the geographical sense, a water 
must first be a part of the sea, that is, it may not 
be an artificially created canal. The particular 
water must also be a contraction of the sea, that 
is, it must be of limited width. No maximum or 
minimum width has, however, ever been deter- 
mined. The water must separate two areas of 
land, but it is immaterial whether the areas are 
two continents, a continent and an island, or 
even two islands. Lastly, to be a strait in the 
geographical sense, the water must connect two 





10. The concept that there can exist national sovereignty over the 
totality of waters. 

11. Article 14, Convention on the Territorial Sea and the Contiguous 
Zone, done Apr 29, 1958, [1964] 15 U.S.T. 1606, T.I.A.S. No. 5639 
(in effect for United States Sep 10, 1964). See discussion of in- 
nocent passage, infra p. 82. 

12. Brock, Archipelago Concept of Limits of Territorial Seas, 19 
Naval War College Rev. 36 (No. 4, 1966). 
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parts of sea. that would otherwise, without the 
existence of the strait, be separated, either en- 
tirely or at least in that particular area, by the 
territories through which the strait runs. To 
date no criteria have been established to deter- 
mine the minimum size of the seas joined by the 
strait ; they may be two oceans, or even two parts 
of the same ocean.*® 

The term “international strait” as employed 
in this article embraces only those straits which 
meet the geographical criteria described above 
and which also constitute a passage used for 
‘international navigation.” The definition of 
“international navigation” is set out in Article 
16(4) of the Territorial Sea Convention. It re- 
fers to “straits which are used for international 
navigation between one part of the high seas 
and another part of the high seas or the terri- 
torial sea of a foreign state.” Although the 
phrase is somewhat vague, it seems to encom- 
pass only those straits through which vessels 
pass in order to shorten or enhance, from the 
standpoint of navigation, voyages between two 
ports not lying wholly within the same coastal 
state. Thus, an “international strait” [herein- 
after referred to as a “strait’’] would include 
such waters as, for example, the Strait of 
Gibraltar, the Corfu Channel, the Bering Straits 
and the Straits of Tiran, while excluding, for 
example, the channel between Santa Catalina 
Island and the California mainland.’ 

If a body of water meeting the criteria of a 
strait is encompassed entirely within a littoral 
state’s or several littoral states’ claimed terri- 
torial sea, a conflict between truly effective free- 
dom of the seas and the right of the littoral na- 
tion to sovereignty in the claimed area arises. 
Unfortunately, from the standpoint of naval 
mobility, the principle of sovereignty has taken 
precedence over freedom of the seas in straits 
entirely encompassed by territorial waters. 
However, there is an important limitation on 
the coastal state’s sovereignty over its terri- 
torial sea which is equally applicable to such 
straits. This iimitation is embodied in the con- 
cept of the “right of innocent passage” through 
a nation’s territorial sea.2° The Territorial Sea 
Convention, in Article 14(4), defines passage as 
being: 


innocent so long as it is not prejudicial to the peace, 
good order or security of the coastal State. Such pas- 
sage shall take place in conformity with these articles 
and with other rules of international law. 





18. 1 Briiel, International Straits 18-19 (1947). 
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The question of how to determine whether a 
passage is prejudicial to the peace, good order 
or security of a coastal state was the subject 
of considerable discussion at the 1958 Geneva 
Conference on the Law of the Sea. The proposals 
of the Chairman of the United States Delegation 
at the Conference, Ambassador Arthur Dean, 
relevant to this question were summarized as 
follows: 


[Mr. Dean] agreed...that the doctrine of innocent 
passage was of primary importance, but emphasized 
that it must be governed by objective standards. In 
the amendments, of which his delegation was one of 
the authors, efforts had been made to ensure that a 
coastal State had the right to enforce its own regula- 
tions, but the doctrine of innocent passage must never 
be allowed to depend on the caprice of such a State.” 
(Emphasis supplied.) 


But to what elements should the objective 
standards be applied in order to determine “in- 
nocence?” This author’s review of the prepara- 
tory documents of the 1958 Conference leads to 
the conclusion that innocence of passage is to be 
determined from the conduct of the particular 
vessel during passage and not from the nature of 
the vessel or its cargo. This rule has been applied 
for many years to the passage of merchant ves- 
sels through a nation’s territorial waters in the 
course of its travel between two other nations,?? 
but no such general acceptance has developed in 
the case of warships. There is considerable con- 
troversy among both nations and legal author- 
ities as to whether warships enjoy such a right 
of innocent passage in the ordinary * territorial 
waters of a nation. Most nations do permit pas- 
sage of warships through their ordinary terri- 
torial waters, but many regard it as a privilege 
rather than a right and contend that the coastal 
nation may require prior authorization before 
permitting passage.** 





21. III U.N. Conf. on the Law of the Sea 95 (A/Conf. 13/39) (1958). 

22. Jessup, Law of Territorial Waters, 120, 147 (1927); 3 Gidel, Le 
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44 (1959). 





The primary purpose of this article is to define 
the right of passage of a warship through a 
strait comprised entirely of territorial waters 
which joins two portions of the high seas or the 
high seas and the territorial sea of another na- 
tion, as distinguished from its passage through 
the territorial waters of a nation which do not 
comprise part of such a strait. Concerning such 
straits, the more widely held opinion is that 
the right of innocent passage through that part 
of the claimed territorial sea as forms a part 
of an artery for international traffic exists and 
cannot be suspended or denied to any vessel, 
merchant or military, in time of peace.®° This 
view is based on the premise that the ability to 
refuse passage through such straits would effec- 
tively enable the coastal nation to seal off access 
to areas of the high seas, and thus to negate the 
general policy of freedom of the seas. This same 
prohibition against the suspension or denial of 
the right of innocent passage does not apply to 
the ordinary territorial waters of a coastal na- 
tion. It is recognized under international law 
that in its ordinary territorial waters, a nation 
may in certain cases suspend such right of inno- 
cent passage as it recognizes if such suspension 
is essential for the protection of its security.*° 

The customary practice of states, while not 
entirely controlling, is one of the sources of 
international law. In fact, the International 
Court of Justice is directed by its establishing 
statute to take into account such practice when 
reaching its decisions.*? In practice, even though 
certain nations claim the right to regulate the 
passage of warships through their ordinary ter- 
ritorial waters, the innocent passage of such 
vessels is generally permitted without interfer- 
ence. This same practice also applies to passage 
through straits contained within territorial wa- 
ters.** Any prohibition of such passage in time 
of peace is held to be an unfriendly act.”° There- 
fore, absent a declaration by the coastal state to 
the contrary, passage through even ordinary 





. 1 Briiel, supra note 18, at 79; Bustamante, The Territorial Sea 
120 (1930) ; 1 Hyde, supra note 24, at 519 (“A strait which serves 
as a passage from one open sea to another ought on principle not 
to be closed.’’) ; 1 Oppenheim, International Law 510-16 (8th ed. 
Lauterpacht 1955). 

See, Territorial Sea Convention, Art. 16(3). 

Statute of the International Court of Justice, ch. II, art. 38, 
sec. 1(b). 

1 Briiel, supra note 18, at 73-74; 1 Oppenheim, supra note 25, at 
763-64 ; Note, supra note 19, at 222-23. 

Raestad, La Mer Territoriale 172-73 (1913). 


26. 
27. 


28. 


29. 


83 


territorial waters by foreign warships is pre- 
sumed to be allowed.*® Further evidence of the 
customary practice of nations can be obtained 
from international agreements governing spe- 
cific straits ** and from the debates prior to the 
acceptance of the Territorial Sea Convention.*? 

The opinion that warships do possess a right 
of innocent passage through international 
straits comprised entirely of territorial waters 
was upheld by the International Court of Justice 
in the landmark Corfu Channel Case.** This case 
was submitted to the International Court of 
Justice on May 22, 1947, by the United King- 
dom. The case was occasioned by an incident on 
October 22, 1946, in which two British warships 
were heavily damaged by Albanian mines while 
passing through the Corfu Channel within Al- 
banian territorial waters. The United Kingdom 
asserted that its warships had a right of inno- 
cent passage through this strait and that Al- 
bania was in violation of international law and 
maritime custom due to its failure to warn the 
warships of the danger to their navigation in the 
area. Albania contended that the British war- 
ships were not entitled to exercise a right of 
innocent passage through the straits and that 
by passing through her territorial waters the 
United Kingdom had violated her territorial 
sovereignty. 

The Court reached the decision that Albania 
was responsible under international law and was 
bound to render compensation to the United 
Kingdom for having failed to give proper warn- 
ing to the British warships of the existence of a 
minefield within these waters.** As to the right 
of innocent passage for warships through the 
portion of Albania’s territorial waters compris- 
ing the strait, the Court stated: 

It is, in the opinion of the Court, generally recognized 
and in accordance with international custom that 
States in time of peace have a right to send their 
warships through straits used for international navi- 
gation between two parts of the high seas without 
the previous authorization of a coastal State, pro- 
vided that the passage is innocent. Unless otherwise 
prescribed in an international convention, there is no 
right for a coastal State to prohibit such passage 
through straits in time of peace.35 
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The Court went on to elaborate the concept of 
innocent passage by establishing two points. 
First, it is the character of the passage, and 
not the character of the vessel, that determines 
whether the passage is innocent. In the Corfu 
Channel Case, the Court held that even the pas- 
sage of a warship was innocent if its actions did 
not threaten the security of the coastal state.*® 
Warships may well be engaged in peaceful mis- 
sions,** such as the guarding of merchant vessels 
against piracy, the rendering of aid to stricken 
vessels, the transporting of diplomatic and other 
governmental personnel, and the conduct of sci- 
entific or geographical expeditions.** The British 
warships in the Corfu Channel Case were part 
of the navy of the United Kingdom and the 
United Kingdom was an ally of Greece, which 
had declared itself to be in a technical state of 
war with the Government of Albania. In spite 
of these facts, the Court found that the manner 
of passage of the British warships through the 
Corfu Channel was such as to render that pas- 
sage innocent under the concept as embodied in 
international law. 

Second, the Court made it clear in the Corfu 
Channel Case that the determination of 
innocence was not a subjective determination to 
be made unilaterally by the coastal state. 
Albania had contended that the passage of the 
British warships was accomplished in a threat- 
ening manner and that the orders to the ships 
were to return any fire emanating from the 
Albanian coast. The Court did not accept the 
judgment of the Albanian Government but 
rather it considered the behavior of the British 
warships for itself and found their behavior not 
to have been threatening to the security of 
Albania.*® 

It should be noted that it is apparent from 
the preliminary committee documents that the 
Territorial Sea Convention to a large degree 
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based its interpretation of the meaning of the 
concept of innocent passage on the rules set 
forth on this subject in the Corfu Channel 
Case.*° This statement is particularly true with 
regard to Article 16(4) of the Territorial Sea 
Convention which sets forth the basic substan- 
tive rule on passage through an international 
strait: 
There shall be no suspension of the innocent passage 
of foreign ships through straits which are used for 
international navigation between one part of the high 
seas and another part of the high seas or the ter- 
ritorial sea of a foreign State. 


The first portion of Article 16(4), concerning 
straits which connect two parts of the high seas, 
is based in part on the Corfu Channel Case. The 
last portion, concerning straits connecting a na- 
tion’s territorial waters to the high seas, is an 
innovative provision in the codification of the 
law of the sea. It was intended to apply to the 
situation highlighted by the dispute between 
Israel and the Arab nations over passage 
through the Straits of Tiran. These Straits, 
which lie wholly within territorial waters 
claimed by Arab states, provide the sole 
method of access from the Red Sea to the Israeli 
port of Eilath. 

The International Law Commission prepared 
the draft of the straits article for inclusion in 
the Territorial Sea Convention. It adopted the 
decision of the International Court of Justice in 
the Corfu Channel Case in preparing the draft 
for present Article 16 (4) .*1 However, this origi- 
nal draft article did not contain a provision 
guaranteeing the right of innocent passage 
through a strait connecting the high seas and 
the territorial waters of a foreign state. In sup- 
port of amending the draft article to include 
this guarantee an Israeli memorandum argued 
that the 


...correct manner of looking at the question [of 
innocent passage] is to regard the principle of freedom 
of navigation as predominant, and the exercise of 
any rights of sovereignty, including those classified 
by the Commission as rights of protection, as an ex- 
ception from the predominant right and interest of 
the international community. What this means is that 
where access to a given port...is only possible by 
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traversing a strait (in the geographical sense), then 
it is quite immaterial whether that strait is or is not 
within the waters classed as territorial sea of one or 
more of the littoral States... .42 


No specific authority was found to support 
the viewpoint that straits providing access to 
territorial waters are subject to the right of 
innocent passage. Neither the International Law 
Commission nor the International Court of 
Justice had ever dealt with this question. Thus 
the question of whether a right of innocent pas- 
sage existed in such a case presented the dele- 
gates to the Geneva Conference with an aspect 
of the law of the sea which had never before been 
subjected to legal determination. 

The representative of the United Kingdom 
moved * that straits providing access to ports 
be included as subject to the right of innocent 
passage.** This proposal was accepted and the 
final text * of Article 16(4) was submitted as 
an amendment by Britain, the Netherlands, and 
Portugal. In proposing the amendment the 
Netherlands representative stated that it was 

... insufficient to declare the high seas open to traffic 

without also guaranteeing the right of entry into sea- 

ports. If the right of access to ports was to be assured 
to landlocked States, a fortiori, should it be guar- 
anteed to the maritime countries.*6 


The amendment was adopted by the First 
Committee 31 to 30 with ten abstentions.** Arti- 
cle 16, including the amended section, was 
adopted for inclusion in the Territorial Sea 
Convention by a vote of 62 to one with nine 
abstentions.** 

The Territorial Sea Convention thus not only 
codified the right of innocent passage for all 
vessels through international straits connecting 
two parts of the high seas, but also amplified this 
right to include straits used in international 
navigation which connect the territorial waters 
of third states to the high seas.*® In this regard, 
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the Convention created new law, but did so on 
the basis of the established rules of law.*° 


CONCLUSION 


Thus it is apparent that under international 
law warships do possess a right of innocent pas- 
sage through international straits in time of 
peace. This position is predicated on customary 
international law, the decision of the Interna- 
tional Court of Justice in the Corfu Channel 
Case, and the 1958 Geneva Territorial Sea Con- 
vention. The character of the vessel as a warship 
does not preclude its passage through a strait 
under the innocent passage doctrine; rather it 
is the nature of the passage itself which is de- 
terminative of innocence. Although the littoral 
state is permitted to establish limited regula- 
tions governing the passage, such as rules for 
the safety of navigation and for entry into 
ports, it is not allowed to set arbitrary rules 
generally governing the passage through those 
parts of its claimed territorial waters which 
comprise international straits. 

It is true that there are certain areas of pos- 
sible coastal nation control still open to ques- 
tion ; for example, whether a coastal nation may 
require notification prior to the transit of such 
straits by a vessel is still unsettled under inter- 
national law. However, the Territorial Sea Con- 
vention did not include a requirement of 
notification for passage.*' Further, it is not the 
policy of the United States to furnish notifica- 
tion of the innocent passage of its warships, flag 
or other vessels, and it does not require such 
notification from other nations.*” 

Under the generally accepted principles of in- 
ternational law codified by the 1958 law of the 
sea conventions, the freedom of the high seas 
doctrine is not of unlimited scope. However, it 
is clear that the right of innocent passage of 
naval vessels through international straits is 
firmly established. 
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FREEDOM OF NAVIGATION 


(Continued from page 78) 
States is a party, codified generally recognized 
principles of international law. In Article 8, it 
defines a “warship” as 


a ship belonging to the naval forces of a State and 
bearing the external marks distinguishing warships 
of its nationality, under the command of an officer 
duly commissioned by the government and whose name 
appears in the Navy List, and manned by a crew who 
are under regular naval discipline. 


Throughout history, the flag state of warships 
has been insistent on preserving its exclusive 
control over such vessels. Indeed, a warship has 
always been recognized as a government instru- 
mentality over which the flag state exercises 
sole authority and control. Consistent with this 
policy espoused by all maritime nations, the con- 
cept of sovereign immunity of warships began 
to develop. As far back as 1812, the U.S. Su- 
preme Court decided the classic case of Schooner 
Exchange v. McFaddon (11 U.S. [7 Cranch] 
116 (1812)), which has been relied upon by 
both United States and foreign courts as 
authority on the issue of the sovereign immu- 
nity of warships and has formed the basis of the 
law down to the present day. Chief Justice 
Marshall found that a warship 


constitutes a part of the military force of her nation; 
acts under the immediate and first command of the 
sovereign; is employed by him in national objects. He 
has many and powerful motives for preventing those 
objects from being defeated by the interference of a 
foreign state. Such interference cannot take place 
without affecting his power and dignity. 


Some jurists, such as the British scholar Oppen- 
heim, have applied to warships the fiction of 
extraterritoriality—that is to say, the warship 
is viewed as a floating portion of the flag state 
over which no jurisdiction may be exercised by 
a foreign state. While this particular fiction is 
not universally accepted, the doctrine of sover- 
eign immunity of warships has, down to the 
present day, been recognized as one of the major 
precepts of the law of the sea. 

As a result of a long development of both cus- 
tomary and conventional international law, the 
warship enjoys a special status in today’s law 
of the sea. On the high seas, for example, any 
interference by a foreign state with a warship’s 
freedom of navigation—one of the four basic 
freedoms of the seas—is considered both unlaw- 
ful and a direct affront to the sovereign in whose 
service the warship is engaged. 
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When a warship enters the contiguous zone of 
a foreign coastal state—a zone in which that 
state may, under Article 24 of the 1958 Geneva 
Convention on the Territorial Sea and the Con- 
tiguous Zone, exercise the control necessary to 
prevent infringement of its customs, fiscal, im- 
migration or sanitary regulations—it still en- 
joys the right of sovereign immunity. Although 
the warship is expected, and indeed tacitly con- 
sents, to obey the coastal state’s regulations, in- 
fraction of the latter does not permit the board- 
ing, control, or seizure of the offending warship 
as would be the case if it were a merchant ship. 

Even when the warship enters the territorial 
sea of the coastal state, sovereign immunity 
limits the extent of control that may be exercised 
over it. In this regard, Article 23 of the Conven- 
tion on the Territorial Sea provides that the 
sole measure of control the coastal state may 
exercise over an offending warship is to “require 
the warship to leave the territorial sea.” 

This unique status of the warship is made 
readily apparent by the fact that it presents a 
contradiction to the coastal state’s authority to 
exercise control over its own territory. As Justice 
Marshall observed in the Schooner Exchange 
case, the grant of permission by a foreign power 
for a warship to enter its port implies a further 
grant of certain immunities from the territorial 
sovereignty of the coastal state. Included within 
this implied grant is a freedom from inspection 
by the foreign state. While in a foreign port, the 
warship is immune from all interference on the 
part of the receiving state. For example, no form 
of public or private legal process lies against 
such a warship. It cannot be seized or be sub- 
jected in any way by judicial proceeding. Of 
course, by accepting the hospitality of the port, 
the warship tacitly consents to carry out the har- 
bor regulations with regard to such matters as 
speed and traffic control, garbage disposal, 
health and quarantine restrictions, and so forth. 
However, if the warship’s actions constitute 
violations of these regulations, the recourse of 
the foreign power would be by complaint 
through diplomatic channels, accompanied in 
flagrant cases by a request for the warship to 
leave port. 

In summary then, international law recog- 
nizes that a warship has complete freedom of 
navigation on the high seas and accords such a 
ship sovereign immunity wherever located. Ad- 
herence by all nations to internationally recog- 
nized standards of conduct—such as the rules 
of the road and the sovereign immunity of war- 
ships—is necessary if freedom of navigation is 
to be preserved. 
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A CRITIQUE 


Since 1965, the nations bordering on the North Sea have been at- 
tempting to partition the North Sea continental self areas among 
themselves in accordance with applicable principles of international 
law. The most recent effort to delimit the continental shelves of the 
Netherlands, Germany and Denmark resulted in the presentation of 
the issue to the International Court of Justice. The Court’s judgment 
on the matter is the object of analysis in this article, which attempts 
also to discern the broader implications of the case with regard to the 
doctrines embodied in the 1958 Geneva Convention on the Continental 


Shelf. 


INTRODUCTION 


N FEBRUARY 20, 1969, the International 
Court of Justice : handed down its judg- 

ment in the North Sea Continental Shelf Cases 
(Germany/Denmark; Germany/Netherlands) .? 
The question of the international principles and 
rules applicable to determining a division of the 
continental shelf of the North Sea among Den- 
mark, Germany and the Netherlands had been 
pending before the Court for nearly two years. 
The judgment reflected a closely divided Court. 
Although the majority opinion [hereinafter re- 
ferred to as the Court’s opinion] was reached 
by 11 votes to six, there were 11 individual 
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1. The International Court of Justice was created by Chapter IV 
(Articles 92-96) of the Charter of the United Nations and is 
described therein as being “the principle judicial organ” of the 
United Nations. 

. [1969] I.C.J. 3 (hereinafter North Sea Case). 
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opinions or statements written in addition to the 
majority opinion, of which two were declara- 
tions (one in the nature of a dissent and one 
in the nature of a concurrence), four were sepa- 
rate opinions in the nature of concurrences, and 
five were dissenting opinions.’ 

That the international judicial body could not 
reach complete agreement is not surprising 
when one considers the variety of important and 
far-reaching issues to which the facts of the 
case give rise. Examples of such issues include 
the question of the binding effect of conventional 
law (i.e., rules codified in an international con- 
vention) upon states which are not parties to 
the relevant convention, the question of the 
status of the continental shelf concept in inter- 
national law, and the very question of what 
constitutes international law and whether such 
law can be formulated quickly enough to pro- 
vide orderly regulation for the variety of new 





3. Declarations were appended to the majority opinion by Judges 
Zafrulla Khan and Bengzon; separate opinions were written by 
President Bustamante Rivero and Judges Jessup, Padilla Nervo, 
and Ammoun; dissenting opinions were written by Vice President 
Koretsky and Judges Tanaka, Morelli, Lachs and Sorensen. The 
majority opinion and portions of the opinions of the other 
judges are reprinted at 8 Am. Soc’y Int’l L., Int’l Legal Mats. 
340 (1969). 
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problems which the rapidly advancing technol- 
ogy of the 20th century is constantly creating. 

This article limits its consideration to several 
issues clearly raised by the North Sea opinion. 
The Court held squarely that the equidistance 
method as embodied in Article 6 of the 1958 
Geneva Convention on the Continental Shelf +‘ 
is not binding upon Germany, a non-party to 
the Convention, in delimiting the continental 
shelf between Germany and adjacent states. 
Two important questions are raised by the ma- 
jority holding on this point. The first considera- 
tion is whether the Court’s legal reasoning lead- 
ing to this holding is sound. A second, broader 
issue is whether the delimitation provisions of 
the Convention can be held not to apply to non- 
parties and still have the concept of the con- 
tinental shelf remain viable in international law. 
A consideration of these issues must begin with 
a review of the facts of the North Sea Case, the 
arguments put forth by the parties, and the legal 
reasoning of the Court. 


FACTS IN THE CASE 


The coasts of Germany, Denmark and the 
Netherlands are adjacent facing the North Sea. 
All points of the North Sea basin under con- 
sideration are less than 200 meters deep.’ By 
previous agreements among the states involved, 
areas of the continental shelf of the North Sea 
had been divided between Great Britain and 
Denmark/Germany/Netherlands and between 
Norway and Denmark.* These agreements ef- 
fected a division of the North Sea continental 
shelf between states whose seacoasts were oppo- 
site each other by applying the equidistance 
method of division—that is, by drawing a line 
all points of which are equally distant from rele- 
vant state coasts. Such a line drawn between 
opposite states is known as a “median” line; if 
drawn between adjacent states, the line is known 
as a “lateral” line. 





4. Done Apr 29, 1958, [1964] 15 U.S.T. 471, T.I.A.S. No. 5578, 499 
U.N.T.S. 311 (in effect for United States Jun 10, 1964). 

5. Article 1 of the Convention on the Continental Shelf defines 
continental shelf as referring ‘ta. to the seabed and subsoil of 
the submarine areas adjacent to the coast but outside the area 
of the territorial sea, to a depth of 200 meters or, beyond that 
limit, to where the depth of the superjacent waters admits of 
the exploitation of the natural resources of said areas... .” 
Thus it is clear from the facts of this case that all areas of the 
North Sea basin under consideration are continental shelf as a 
matter of international law. 

6. Great Britain/Norway, Mar 10, 1965, Cmnd. No. 2626 (1965) ; 
Great Britain/Netherlands (Nos. 1 & 2), Oct 6, 1965, Cmnd. No. 
2830, 2831 (1965); Norway/Denmark, Dec 8, 1965, Norwegian 
State Papers, No. 68 (1965); Great Britain/Denmark, Mar 3, 
1966, Cmnd. No. 2973 (1966); Denmark/Netherlands, Mar 31, 
1966, Netherlands Treaty Series, No. 130 (1966). 
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The dispute in this case arose from the at- 
tempt of Denmark, Germany and the Nether- 
lands to divide among themselves the area of 
continental shelf left to them as a result of the 
agreements with Norway and Great Britain. In 
December 1964, and in June 1965, the three 
parties agreed upon partial boundary lines ex- 
tending into the North Sea based upon the 
equidistance method of division. Further nego- 
tiations for the prolongation of the partial 
boundaries were unsuccessful.? Denmark and 
the Netherlands argued that the prolongation of 
the partial boundaries should also be effected by 
applying the equidistance method. Germany did 
not agree. The German coastline curves inward 
in a concave manner, and the result of an ex- 
tension of the partial boundaries by application 
of the equidistance method would be that the 
extended continental shelf boundaries would 
slope inward as well. Thus, Germany would 
receive a smaller portion of the North Sea con- 
tinental shelf than it would if the partial bound- 
aries were extended in some manner other 
than by equidistance—for example, by drawing 
straight lines perpendicular to the German coast 
outward into the sea. (See chart, infra p. 98.) 
The point of disagreement, then, was whether 
the partial boundaries should be extended by use 
of the equidistance method or of some method 
other than equidistance, and if so, what the 
other method should be. 

In February 1967, the three states agreed to 
submit the following question to the Interna- 
tional Court of Justice and to be bound by the 
Court’s response: 


What principles and rules of international law are 
applicable to the delimitations as between the Parties 
of the areas of the continental shelf in the North 
Sea which appertain to each of them beyond the par- 
tial boundary determined by the above-mentioned 
Convention . . .?° 


POSITIONS OF THE PARTIES 


Denmark and the Netherlands argued that 
the matter should be governed by the 1958 
Geneva Convention on the Continental Shelf. 
Article 6 thereof provides that, where the same 
continental shelf is adjacent to the territories of 
two or more states, the boundary of the shelf 
shall be determined by agreement between 
them; if the parties fail of agreement, then the 





7. Tripartite negotiations were pursued at The Hague during Feb- 
ruary and March 1966, in Bonn during May 1966, and in Copen- 
hagen during August 1966. 

8. 1.C.J.: Submission to Court of Continental Shelf Disputes Between 
Denmark and Germany and the Netherlands and Germany, 6 
Am. Soc’y Int’! L., Int’l Legal Mats. 391 (1967). 





boundary is to be determined by application of 
the equidistance method unless another bound- 
ary line is justified by the existence of special 
circumstances. Denmark and the Netherlands 
argued that these provisions are binding on 
Germany as a matter of international law. 
Since the states had apparently failed to reach 
agreement, Denmark and the Netherlands 
argued that Germany is bound to accept the 
equidistance method of delimitation unless it 
can establish the existence of “special circum- 
stances.” 

Germany argued that the equidistance prin- 
ciple as set forth in Article 6 was not binding 
upon it for several reasons: (1) Germany is not 
a party to the Continental Shelf Convention be- 
cause it has signed but not ratified its signature 
thereto; (2) Germany’s past conduct and reli- 
ance upon other principles of the Convention 
constitute neither a formal accession to the Con- 
vention nor an estoppel to deny the application 
of the Convention’s principles; (3) the equi- 
distance principle is not a rule of customary in- 
ternational law. Rather, Germany asserted that 
the international legal rule applicable in this 
case was that each state concerned should be 
allocated a “just and equitable share” of the 
available continental shelf in proportion to the 
length of its coastline. The result of applying 
such-a principle would be the extension of 
straight lines from the agreed partial boundary 
lines to a central point in the North Sea. This 
theory Germany termed the “coastal front” 
theory. In the alternative, Germany argued that 
if the Court found Article 6 of the Convention 
to state the applicable law, then the concave na- 
ture of the German coast constituted a “special 
circumstance” which would justify departure 
in this case from the application of the equi- 
distance principle. 


REASONING OF THE COURT 


The Court rejected Germany’s argument that 
it was entitled to a “fair and equitable share” of 
the North Sea continental shelf. The Court noted 
that this argument viewed the question for deci- 
sion as one of initial apportionment of an un- 
claimed area of continental shelf in which the 
parties did not already have rights. Such was 
not the case in the Court’s view because the 
rights of each party had already been fixed in 
those areas of the seabed constituting its con- 
tinental shelf. The question was not one of ini- 
tial allocation of rights but one rather of 
delimiting the area in which each applicant 
state is to exercise its rights. The Court saw its 
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task as fixing upon a fair and equitable manner 
of effecting such a delimitation.’ 

In order to consider the arguments of Den- 
mark and the Netherlands, the Court turned to 
the question of the status of the equidistance 
principle in international law. The Court 
phrased the question in terms of whether Ger- 
many was bound to accept the equidistance 
method of delimitation as a matter of either con- 
ventional or customary international law. 

As a matter of conventional law, the Court 
first noted that Germany was not a party to the 
1958 Geneva Convention on the Continental 
Shelf since it had not ratified its signature 
thereto. In addition, the Court reviewed Ger- 
many’s conduct subsequent to 1958 in reliance 
upon the principles of the Convention and con- 
cluded that such conduct did not constitute an 
accession to the terms of the Convention. This 
was especially true in light of the formal proce- 
dures for ratification which the Convention itself 
sets forth. The Court concluded also that Ger- 
many’s post-1958 conduct did not constitute an 
estoppel sufficient to preclude Germany from 
denying the application of the Convention to it. 
Therefore, the Court determined that Germany 
was not bound to accept the equidistance method 
of delimitation as a matter of conventional law. 

The Court next considered whether Germany 
is bound by the equidistance method as a matter 
of customary international law. The Court saw 
two aspects to this question: (1) whether equi- 
distance was a matter so “fundamental” to the 
continental shelf concept that the method was 
binding “inherently,” and (2) a “positive law” 
aspect, 7.e., whether the method was binding due 
to there having been appropriate state practice 





9. Due to its view of the sources and bases cf state rights in the 
continental shelf, the Court held that the rights in the shelf 
were vested prior to the parties’ coming before the Court. The 
entire North Sea area clearly constituted continental shelf since 
it is less than 200 meters in depth. Article 2 of the Convention 
defines the rights which each state may exercise in its continen- 
tal shelf. The Court stated the legal basis for such rights to be 
the fact that the continental shelf constitutes a natural prolonga- 
tion of the land territory of the coastal state into and under the 
sea. In the Court’s view, therefore, Article 2 rights exist ipso 
facto and ab initio by virtue of the coastal state’s sovereignty 
over its land territory. 

This is not to say that all submerged land areas which con- 
stitute a natural prolongation of a coastal state’s territory are 
per se continental shelf. The Court was not addressing the prob- 
lem of seaward limit of the shelf. Paragraph 63 of its opinion 
expressly notes that the question of seaward limit has been 
covered in the Convention by Article 1, an article which, at the 
time of drafting, was clearly regarded as reflecting or crystal- 
lizing rules of customary international law. The Court used 
the natural prolongation language solely with reference to its 
understanding of the rationale underlying the existence of coastal 
state rights in the continental shelf. Accepting arguendo the 
Court’s rationale, it follows that all continental shelves must 
be geographical natural prolongations. It does not follow that all 
geographical natural prolongations are per se continental shelves. 
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over a sufficiently long period of time to estab- 
lish a custom.!° 

It seemed to the Court that the “fundamental- 
ist” argument in favor of equidistance viewed 
the concept of proximity as the source of coastal 
state rights in the continental shelf. In other 
words, equidistance rested upon the notion that 
no state should exercise rights in an area of 
continental shelf which is closer to the coast of 
another state than to its own coast. However, 
it was the Court’s view that natural prolonga- 
tion was the source of coastal state rights in the 
shelf. The Court reasoned that equidistance 
could not be premised logically upon the concept 
of natural prolongation, because “... the use of 
the equidistance method would frequently cause 
areas which are the natural prolongation .. . 
of one State to be attributed to another. .. .” 
The Court made specific reference to the appli- 
cation of the equidistance method in the case of 
a state with a convex coast relative to its neigh- 
bors. This would cause the delimitation lines to 
swing out laterally across the coasts of the 
neighboring states, depriving them of shelf 
areas directly in front of their coastlines. 

The Court argued that support for the logical 
impossibility of the equidistance method could 
be found by reviewing the drafting history of 
the Continental Shelf Convention.’*? The Court 
noted that equidistance was but one of four 
methods of delimitation considered by the Inter- 
national Law Commission (ILC) during its dis- 
cussions on this matter. Due to a lack of clear 
mandate for any one method, all four methods 
were submitted by the Commission in 1953 to 
a Committee of Experts. After due deliberation, 
the experts chose equidistance as being, in the 
Court’s view, the most facile cartographic 
method for making a technical determination as 
to boundary lines. The Court read both the ILC 
proceedings and the Committee of Experts’ rec- 
ommendations as at all times viewing the selec- 
tion of equidistance as a means of delimitation 
solely on the grounds of technical expediency. 
In the Court’s view, the evolution of the equi- 
distance principle was one “not of legal theory 
but of practical convenience and cartography.” 

The Court distinguished between the cases of 
adjacent and opposite states in its consideration 
of the propriety of equidistance lines. In the 
Court’s view, the opposite state situation is more 
appropriate for the use of such a line (a “me- 
dian” line) since “the continental shelf area of 





10. North Sea Case, par. 37. 
11. North Sea Case, par. 44. 
12. North Sea Case, par. 48. 
13. North Sea Case, par. 53. 
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opposite states can be claimed by each of them 
to be a natural prolongation of its territory. 
These prolongations meet and overlap and can 
therefore only be delimited by means of a 
median line.” ++ 

As to adjacent states, the Court distinguished 
between the appropriateness of an equidistance 
line drawn for continental shelf purposes and 
one drawn for territorial sea purposes. The 
Court found the use of the equidistance method 
more appropriate in territorial seas delimitation 
for two reasons: (1) the vagaries of the coast 
produce a more distorting effect on equidistance 
lines drawn seaward for great distances as re- 
quired in the division of continental shelves; 
and (2) the notion of proximity to the sovereign 
landmass is more relevant in the territorial seas 
situation than in the continental shelf situation, 
‘where, as noted above, the Court views the 
source of rights to be based on natural prolonga- 
tion, not proximity. 

The Court thus concluded that there is no a 
priori, inherent necessity for the equidistance 
method of delimitation to be considered a cus- 
tomary rule of international law. 

The Court then considered whether in fact 
state practice had been sufficient to turn the equi- 
distance method of delimitation into a positive 
rule of international law. It is well accepted that 
the law of the continental shelf was in a forma- 
tive stage prior to 1958. Denmark and the 
Netherlands argued before the Court that the 
process of definition and consolidation of the 
emerging customary law took place through the 
work of the International Law Commission, re- 
action of governments to that work, and the 
proceedings of the Geneva Conference. Thus the 
argument is that the emerging customary law 
became crystallized with the adoption of the 
Continental Shelf Convention. 

The Court rejected this argument on two 
grounds: (1) that the Court’s prior review of 
the International Law Commission’s work re- 
vealed the ‘almost impromptu and certainly con- 
tingent” manner in which the equidistance 
method was brought to the attention of the 
drafters and (2) that the Convention provides 
in Article 12 for reservations to all Articles 
other than 1-3." In light of the provisions for 
reservations and of the casual manner of 
formulation, the Court concluded that the Con- 
vention and its preparatory works did not 
embody the equidistance method of delimitation 
as a rule of customary international law. 





14. North Sea Case, par. 57. 
15. These articles define the continental shelf and describe the nature 
of coastal state rigkts therein. 


In its review of state practice subsequent to 
1958, the Court similarly found no support for 
the argument that the equidistance method had 
become a rule of international law. First, there 
had been a dearth of uniform state practice on 
the matter. Second, the equidistance method is 
not a rule the terms of which are of a fundamen- 
tally norm-creating character, as the Court 
thought must be the case to form the basis of 
a general rule of law. Third, the Court judged 
that there had not been sufficient time since 
1958 to allow such state practice as existed to 
have become customary international law. 
Fourth, in those instances of state practice 
which did employ the equidistance method, it 
was not used clearly on the basis that the states 
concerned felt an obligation so to act. In other 
words, the Court did not find the needed ele- 
ment of necessity or prescription in state 
practice since 1958. 

The Court concluded that the equidistance 
method of delimitation is not binding upon Ger- 
many. Therefore, the Court reasoned that there 
was no need to reach the question of whether 
special circumstances existed in the case.'® 

The Court then set forth the rules and prin- 
ciples of international law which it thought 
binding upon Germany. These rules and princi- 
ples consisted of obligations to (1) enter good 
faith negotiations, (2) agree upon an equitable 
delimitation, (3) consider all relevant factors 
and (4) not encroach upon the natural prolonga- 
tion of another state’s land territory." 

The Court then reviewed the factors which 
it thought relevant to an ultimate agreement 
between the parties. Included in these factors 
were the geology of the shelf in question, the 
configuration of the coastline of the states con- 
cerned, the unity of any deposits of natural 
resources within the shelf, and the element of a 
reasonable degree of proportionality which the 
delimitation should bear to the coasts of the 
states concerned. 

In conclusion, the Court then held that: 


(1) the equidistance principle is not obliga- 
tory among the parties ; 

(2) there is no other single method of delim- 
itation the use of which in all circumstances is 
obligatory ; 





16. North Sea Case, par. 82. 

17. North Sea Case, par. 85. The Court noted that the principle of 
equity which must be applied as a matter of international law 
does not per se mandate the application of any particular method 
of delimitation. Thus, it is ironic that in any given case the 
equidistance method may be the most equitable. Of course, on 
the facts here that is not so as to Germany. However, the equit- 
able principle does not exclude the use of the equidistance 
method. 
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(3) the principles and rules of international 
law applicable to the delimitation are as follows: 


(1) delimitation is to be effected by agreement in 
accordance with equitable principles, and tak- 
ing account of all the relevant circumstances, 
in such a way as to leave as much as possible 
to each Party all those parts of the continental 
shelf that constitute a natural prolongation of 
its land territory into and under the sea, with- 
out encroachment on the natural prolongation 
of the land territory of the other; 

if, in the application of the preceding sub- 
paragraph, the delimitation leaves to the Par- 
ties areas that overlap, these are to be divided 
between them in agreed proportions or, failing 
agreement, equally, unless they decide on a 
regime of joint jurisdiction, use, or exploita- 
tion for the zones of overlap or any part of 
them; ** 


(4) in the course of negotiation the factors 
to be taken into account are to include coastal 
configuration, geological structure of the shelf, 
its natural resources, and the element of a rea- 
sonable degree of proportionality. 

As a result of this judgment, the parties are 
obliged to continue negotiations leading to an 
agreement of continental shelf delimitation 
based upon the applicable principles and rules 
of international law set forth by the Court. 


(2) 


HISTORY OF THE CONTINENTAL 
SHELF CONCEPT 


It is always difficult to know with certainty 
at the time the decision of any court is handed 
down the precedential value it will have for the 
future. In order better to assess this value, and 
to weigh the propriety of the Court’s reasoning, 
an awareness of certain general background in- 
formation concerning the evolution of the doc- 
trine of the continental shelf is necessary. 

It is generally accepted that the first practical 
assertion by a coastal state of rights to the re- 
sources of the continental shelf was made by 
the United States in the Truman Proclamation 
of 28 September 1945.’® Prior to 1945 there had 
been examples of state practice in the division 
of ocean areas for resource purposes.”° However, 





18. North Sea Case, par. 101. 

19. Proclamation No. 2667, Policy of the United States with Respect 
to the Natural Resources of the Subsoil and Sea Bed of the 
Continental Shelf, Sep 28, 1945, 59 Stat. 884, 10 Fed. Reg. 12303 
(1945) (hereinafter Truman Proclamation). 

For example, the Convention of May 6, 1882 for Regulating the 
Police of the North Seas Fisheries, 73 British and Foreign State 
Papers 39 (1882); Portugal, Decree Regulating Fishing by Steam 
Vessels, Nov 9, 1910, 1 U.N. Legislative Series, Laws and Regu- 
lations on the Regime of the High Seas 19 (ST/LEG/SER.B/1) 
(1951) (hereinafter U.N. Legislative Series 1951); Argentina, 
Decree No. 1386 Concerning Mineral Reserves, Jan 24, 1944, 
U.N. Legislative Series 1951, at 3. 
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the Truman Proclamation is generally regarded 
as being the first instance of state practice as- 
serting claims to seabed mineral resources. 

The Truman Proclamation, after citing a 
variety of what may be considered motives or 
legal justifications for its policy," provides in 
part as follows: 


. . . the Government of the United States regards the 
natural resources of the subsoil and sea bed of the 
continental shelf beneath the high seas but contiguous 
to the coasts of the United States as appertaining to 
the United States, subject to its jurisdiction and con- 
trol. In cases where the continental shelf extends to 
the shores of another State, or is shared with an adja- 
cent State, the boundary shall be determined by the 
United States and the State concerned in accordance 
with equitable principles. . . .* 


The Truman Proclamation gave rise to a rash 
both of commentary by publicists and practice 
by states.** Within five years of the Truman 
Proclamation, some 30 states had made one or 
another type of claim to jurisdiction and control 
over submarine areas adjacent to their coasts.” 
Many of the claims subsequent to the Truman 
Proclamation were more comprehensive in 
terms either of rights claimed or area in which 
such claims were made than was the United 
States claim. The important point is, however, 
that the claim of rights first enunciated in the 
Truman Proclamation may be said to have been 
“legitimized” by subsequent practice of a great 
number of other coastal states. 

Interest in the continental shelf as well as in 





21. “Whereas it is the view of the Government of the United States 
that the exercise of jurisdiction over the natural resources of the 
subsoil and sea bed of the continental shelf by the contiguous 
nation is reasonable and just, since the effectiveness of measures 
to utilize or conserve these resources would be contingent upon 
cooperation and protection from the shore, since the continental 
shelf may be regarded as an extension of the landmass of the 
coastal nation and thus naturally appurtenant to it, since these 
resources frequently form a seaward extension of a pool or de- 
posit lying within the territory, and since self-protection compels 
the coastal nation to keep close watch over activities off its 
shores which are of the nature necessary for utilization of these 
resources; ...”’ Truman Proclamation, supra note 19, par. 4. 
Id., par. 6. 

The major articles include: Boggs, Delimitation of Seaward 
Areas Under National Jurisdiction, 44 A.J.I.L. 240 (1951) and 
Young, Further Claims to Areas Beneath the High Seas, 43 
A.J.L.L. 279 (1949). The continental shelf claims by coastal states 
subsequent to the United States claim are collected in the U.N. 
Legislative Series 1951, supra note 20, at 3-46, and in U.N. 
Legislative Series, Supplement to Laws and Regulations on the 
Regime of the High Seas 3-18 (ST/LEG/SER.B/8) (1959). States 
making these claims include Argentina, Australia, Chile, Costa 
Rica, Guatemala, Honduras, Iceland, India, Israel, Mexico, Nic- 
aragua, Panama, Peru, Philippines, Portugal, Saudi Arabia, 
and the United Kingdom, its possessions and protectorates. 

See U.N. Legislative Series 1951, 1959, supra notes 20, 23. See 
also, Franklin, The Law of the Sea, Some Recent Developments, 
[1959-60] Naval War College International Law Studies 8-62 
(1961) ; McDougal & Burke, Crisis and the Law of the Sea: Com- 
munity Prospective v. National Egoism, 67 Yale L. J. 539 (1958). 
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other aspects of the law of the sea was suffi- 
ciently great in 1949 that the regime of the high 
seas (including continental shelf) and the re- 
gime of the territorial sea were included in a 
list of topics whose codification was considered 
necessary and feasible at the first session of the 
International Law Commission.*> The Commis- 
sion included the regime of the high seas among 
the topics to be given priority in 1949, and at 
its third session in 1951, pursuant to a recom- 
mendation contained in U.N. General Assembly 
Resolution 374 (IV), the Commission decided 
to initiate work on the regime of the territorial 
sea as well. The regime of the high seas was con- 
sidered by the Commission throughout its sec- 
ond through eighth sessions from 1950 to 1956. 
Certain aspects of the rules for the continental 
shelf were also considered in March 1956 in 
Ciudad Trujillo (now Santo Domingo), Domini- 
can Republic, by the Inter-American Specialized 
Conference on Conservation of Natural Re- 
sources: the Continental Shelf and Marine Wa- 
ters. The regime of the territorial sea was con- 
sidered by the International Law Commission 
throughout its fourth through eighth sessions 
from 1952 to 1956. Several technical aspects of 
the delimitation of both territorial seas and con- 
tinental shelves were considered by a Committee 
of Experts appointed by the Commission which 
met at The Hague in April 1953. 

Work of the Commission with respect to the 
high seas consisted of: an initial Report to the 
Commission by the special rapporteur in 1950; 
a consideration of that report at the second ses- 
sion of the Commission (1950) ; a second report 
by the special rapporteur and a consideration of 
it by the Commission at its third session (1951) ; 
a published draft on certain continental shelf 
and resources questions; comments of national 





25. The International Law Commission was established pursuant to 
U.N. General Assembly Resolution No. 174 (II) of Nov 21, 1947, 
U.N. Doc. No. A/519, with a Statute of the Commission annexed 
thereto. The membership of the Commission during its considera- 
tion of law of the sea questions included Bolivia, Brazil, China, 
Cuba, Czechoslovakia, France, Greece, India, Mexico, the Nether- 
lands, Sweden, Syria, the United Kingdom, the United States of 
America and the Union of Soviet Socialist Republics. 

Other questions considered by the Commission included: dip- 
lomatic intercourse and immunities; consular intercourse and 
immunities; law of treaties; formulation of the Nuremberg prin- 
ciples; questions of international criminal jurisdiction; questions 
of defining aggression; reservations to multilateral conventions; 
draft code of offenses against the peace and security of mankind; 
nationality, including statelessness; arbitrary procedure; draft 
declaration on the rights and duties of states, and other matters. 

Topics on which the Commission has submitted final reports and 
which have resulted in multilateral conventions under the aus- 
pices of the United Nations include, in addition to the con- 
ventions on the law of the sea, the Vienna Convention on 
Diplomatic Relations and Optional Protocols, the Vienna Con- 
vention on Consular Relations and Optional Protocols, and the 
Convention on the Reduction of Statelessness. 
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governments on that draft; a third report of 
the special rapporteur submitted to the fourth 
session of the Commission (1952) ; a fifth re- 
port which reflected government comments con- 
sidered at the fifth session in 1953; a revised 
Commission draft which was again circulated 
for government comment; another report re- 
flecting those comments considered at the sev- 
enth session of the Commission in 1955; a pro- 
visional draft by the Commission which reflected 
all comments to date, again submitted for gov- 
ernment comment; a study of government re- 
plies at the eighth session of the Commission in 
1956; and finally, a report reflecting these 
replies published at the conclusion of the eighth 
session. 

The work of the Commission with respect to 
the regime of the territorial sea was conducted 
in a similarly thorough and comprehensive fash- 
ion. Especial consideration was given to the 
problem of delimitation of both the continental 
shelf and the territorial sea.*° 

In 1956, the Commission presented its Final 
Report to the U.N. General Assembly. It was 
accompanied by a recommendation that “the 
General Assembly should summon an interna- 
tional conference of plenipotentiaries to ex- 
amine the law of the sea . . . and to embody the 
results of its work in one or more international 
conventions or such other instruments as it may 
deem appropriate.” *" 

The Final Report of the International Law 
Commission consisted of 73 articles which dealt 
with the entire range of law of the sea topics. 
This report was considered in 1958 by a United 
Nations Conference on the Law of the Sea held 
at Geneva. The Geneva Conference resulted in 
four separate treaties, each covering a different 
aspect of the law of the sea. 

Articles 67-72 of the Commission Report 
were those which dealt specifically with the con- 
tinental shelf. The Commission stated in the 
following terms the problem, as it saw it, of 
formulating rules for the continental shelf : 

. . . The articles on the continental shelf are the re- 
sult of an attempt to reconcile the recognized principles 
of international law applicable to the regime of the 
high seas, with recognition of the rights of the coastal 
State over the continental shelf. . . . If it is not kept 
within the limits of respect for law and is not impar- 
tially complied with, the new regime of the continental 
shelf may endanger the higher principle of the freedom 
of the seas. ...* 





26. A review of the Commission’s procedures is contained in Int’l 
L. Comm’n., Report, U.N. Gen. Ass. Off. Rec., 11th Sess., Supp. 
No. 9, at 2-3 (A/3159) (1956) (hereinafter ILC Report). 

27. Id., at 3. 

28. Id., at 45. 


The principle of freedom of the seas is well 
established in international law as binding upon 
all states as a matter of custom and as a general 
principle of international law. In accordance 
with the codification in the 1958 Geneva Con- 
vention on the High Seas (Article 2), all states 
have a right to use the seas in a reasonable man- 
ner, having due regard for the reasonable use 
of the high seas by other states. Germany is 
bound by this rule of international law. 

The problem posed by giving legal recognition 
to the regime of the continental shelf is one of 
balancing interests between this newly asserted 
right on the part of coastal states and the 
“higher principle of the freedom of the seas.” 
It is important to examine closely the frame- 
work of analysis which the Commission put 
forth as a balancing of these interests. 

Article 72 as it emerged in the Final Report of 
the Commission became in substance Article 6 of 
the Geneva Convention on the Continental Shelf. 
Article 6 provides as follows: 


1. Where the same continental shelf is adjacent to 
the territories of two or more States whose coasts are 
opposite each other, the boundary of the continental 
shelf appertaining to such States shall be determined 
by agreement between them. In the absence of agree- 
ment, and unless another boundary line is justified by 
special circumstances, the boundary is the median line, 
every point of which is equidistant from the nearest 
points of the baselines from which the breadth of the 
territorial sea of each State is measured. 2. Where the 
same continental shelf is adjacent to the territories of 
two adjacent States, the boundary of the continental 
shelf shall be determined by agreement between them. 
In the absence of agreement, and unless another bound- 
ary line is justified by special circumstances, the 
boundary shall be determined by application of the 
principle of equidistance from the nearest points of the 
baselines from which the breadth of the territorial sea 
of each State is measured. 3. In delimiting the bound- 
aries of the continental shelf, any lines which are 
drawn in accordance with the principles set out in 
paragraphs 1 and 2 of this article should be defined 
with reference to charts and geographical features as 
they exist at a particular date, and reference should 
be made to fixed permanent identifiable points on 
the land. 


The framework which the Commission and 
the Convention put forth involved a three-step 
process. States are first under an obligation to 
come to an agreement as to continental shelf 
delimitation. Should they fail, the Convention 
requires the matter to be settled by the use of 
the equidistance principle unless one of the 
states concerned can establish that “special cir- 
cumstances” exist. Due to the dangers to free- 
dom of the seas which would result from a 
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perpetual disagreement among states, the Inter- 
national Law Commission at its third session 
in 1951 voted to require that disputes of delimi- 
tation under what was then Article 9 be brought 
to compulsory arbitration.” 

During the course of the ILC discussions, it 
became apparent to the participants that in or- 
der for the new regime of the continental shelf 
to remain viable, the development of a body of 
law would be required. The determination of 
whether a delimitation situation presented a 
case of “special circumstances” was one of the 
areas left for such development. Another was 
whether the measures taken by a coastal state to 
explore and exploit the continental shelf would 
result in “unjustifiable interference” with navi- 
gation or fishing. Additional examples would be 
whether the safety zones established by a coastal 
state exceed a “reasonable distance” around an 
installation; whether a sealane is “recognized” 
and whether it is “essential to international 
navigation”; and whether a coastal state when 
preventing the laying of submarine cables or 
pipelines is acting within the scope of “reason- 
able measures” for the exploration and exploi- 
tation of its continental shelf. It seemed essen- 
tial to the Commission that states which 
disagree should be required to submit any dis- 
pute arising on the subject to an impartial 
authority.*° 

The 1958 Geneva Convention on the Conti- 
nental Shelf did not include the equivalent of 
Article 73, which provided as follows: 

Any disputes that may arise between States concern- 

ing the interpretation or application of articles 67- 

72 shall be submitted to the International Court of 

Justice at the request of any of the parties, unless they 

agree on another method of peaceful settlement.” 
The Commission’s decision to require ICJ 
determination of questions arising in the conti- 
nental shelf area was not effectuated at the Con- 
ference and became an Optional Protocol to the 
Convention. It is clear, if only from the limited 
interest which the Optional Protocol has at- 
tracted, that political considerations dictated 
the severing of the disputed Article 73 from the 
Conference’s proposed convention if the latter 
were to be assured of sufficient support to be 
effective.** 





29. [1951} 1 Yearbook of the Int’l L. Comm’n., 295-96. U.N. Doc. 
No. A/CN.4/SER.A/1951 (1951). 

30. ILC Report, supra note 26, at 45. 

31. Id., at 45-46. 

32. Article 73 was adopted in the Fourth Committee by 33 votes to 
15 with 14 abstentions. Denmark, Germany and the Netherlands 
voted in favor of adoption. In Plenary Session, however, Article 
73 failed to receive a two-thirds majority (38 in favor, 20 op- 
posed, and 7 abstentions). II U.N. Conf. on the Law of the Sea 
55 (A/Conf.13/38) (1958). 
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Thus, the entire scheme to resolve the balanc- 
ing of interests with respect to delimitation put 
forth by the International Law Commission con- 
sisted of four elements: (1) state agreement, or 
failing that, (2) application of the equidistance 
principle, unless (3) special circumstances could 
be established, and (4) ultimate resort in cases 
of dispute to the International Court of Justice.* 
Clearly the Commission anticipated that the 
Court would create a body of jurisprudence 
which could be relied upon by states for prece- 
dential value in their future dealings and which 
would define the nature of special circumstances. 
Thus, the Commission put forth a framework 





33. The discussions during the 1958 United Nations Law of the Sea 
Conference revealed that the participants there were aware of 
the need for the special circumstances provision. VI U.N. Conf. 
on the Law of the Sea 91-99 (A/Conf. 13/42)(1958). At the 
3lst Meeting of the Conference, the Yugoslav delegate objected 
to the introduction of the special circumstances criterion on the 
grounds that it is vague and likely to give rise to misunderstand- 
ing and disagreement. The real question he thought was “where 
and how such special circumstances were enumerated in inter- 
national law and who could be charged with interpreting their 
application.” Jd., at 91. The Venezuelan delegate in reply 
“pointed out that failure to make due provisions for special cir- 
cumstances such as were frequently imposed by geography could 
not result in a solution which would be fair to all states.” /d., 
at 92. 

At the 32nd Meeting, the delegate from the Netherlands spoke 
in favor of special circumstances and the equidistance method 
stating that “it was generally accepted that the best method 
of delimiting the continental shelf was by agreement among 
the states concerned but, in the absence of such agreement, there 
should be some principle laid down according to which the 
boundary could be determined. ... Such a guiding principle 
would be of value not only in cases of disagreement but also as 
a basis for agreement. The deviations from the general rule could 
be worked out by the states concerned.” Id., at 94-95. 

The United States delegate stated her support for the Inter- 
national Law Commission’s final draft of Article 72 since it 
recognized the right of states to agree as to the delimitation of 
their continental shelf. She went on to state, however, that “‘the 
United States was opposed to omitting from the Article the ref- 
erence to special circumstances since it was impracticable to 
expect that all special circumstances could be dealt with by 
agreement.” /d., at 95. With respect to the equidistance method 
the United States delegate said “that was an objective standard 
of reference and might well provide guidance in arriving at agree- 
ment on a boundary line even in the presence of special cir- 
cumstances.” Jd. She opposed deleting any reference to special 
circumstances “since account would have to be taken of the 
great variety of complex geographical situations that existed.” 
Id. 

At the 33rd Meeting, the delegate from the United Kingdom 
stated that “the adoption of the median line as a boundary was 
the fundamental principle and the most equitable solution to be 
departed from only if such circumstances be required.” Id., at 96. 
The Celanese delegate noted (as had the Netherlands delegate at 
the 32nd Meeting) the close and important connection between 
Articles 72 and 73. “According to Article 72, if the parties could 
not agree and if one of them considered that the median line rule 
be correctly implied in the particular case, it could under Article 
73 refer the matter to the International Court of Justice.” Id., 
at 97. 

The text of Article 72 was adopted by 36 votes to none with 
19 abstentions. Id., at 98. The Federal Republic of Germany dele- 
gate voted in favor of the text although he stated, id., that he 
would have preferred an amendment proposed by Venezuela, the 
relevant portion of which had read “shall be determined by 
agreement between them or by other means recognized in inter- 
national law.” The Venezuelan amendment may be found in 
U.N. Doc. No. A/Conf. 13/C.4/L.42 (1958). 


for analysis of the entire question as to delimita- 
tion. This was to function within the larger 
framework of the Convention on the Conti- 
nental Shelf, which was the Commission’s 
scheme for dealing with the problem raised by 
the assertion of shelf rights, i.e., the encroach- 
ment of these rights upon the higher principle 
of freedom of the seas. It is to the matrices of 
analysis contained in Article 6 that one would 
expect the Court to be true. 

This seems indicated for two reasons. First, 
Germany and the Netherlands participated in 
the formation of the continental shelf doctrine. 
The Netherlands was represented at the several 
sessions of the International Law Commission. 
The German government submitted its com- 
ments upon various drafts of the Commission 
reports. Indeed, Germany was represented upon 
the Committee of Experts which met to consider 
the ‘“‘technical” question of methods of delimita- 
tion. The North Sea, of which the continental 
shelf is almost a unique geographic formation, 
has been of interest to the parties for many 
years; the convention which regulates fishing 
rights in the North Sea was concluded in 1882. 
It is therefore inconceivable that the Interna- 
tional Law Commission and the Committee of 
Experts were not aware that the rules being 
drafted would be applicable to the factual situa- 
tion of the North Sea continental shelf. 

A second reason for expecting the Interna- 
tional Court to be true to the matrices of analy- 
sis of Article 6 is that the Court here was given 
the opportunity to do by submission of the 
parties that which the International Law Com- 
mission intended that the Court always be 
required to do; i.e., develop law under the 
framework of a specific standard—“special cir- 
cumstances.”’ The Court was presented with the 
opportunity to effectuate the full framework of 
analysis originally envisaged. 


CRITIQUE 


Clearly, the Court was correct in stating that 
Germany was not bound as a party to the Conti- 
nental Shelf Convention to the matrices of anal- 
ysis set forth in Article 6.% In the view of this 
writer, the Court also appears correct in its 





34. It is interesting to note that although Germany has never de- 
posited a ratification to the treaty, on January 20, 1964, it pub- 
lished a proclamation which referred to the Continental Shelf 
Convention (which was not then in force) and Germany’s intent 
to ratify it. The proclamation went on to declare that, on the 
basis of “‘general international law as it is expressed in the more 
recent practice of states and especially the Geneva Convention 
on the Continental Shelf, the Federal Government regards as an 
exclusive sovereign right of the Federal Government of Germany 
the exploration and exploitation of the natural resources of the 
seabed and subsoil of the submarine zone adjacent to the German 
sea coast beyond German territorial waters to a depth of 200 
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judgment that Germany’s conduct and reliance 
on the Convention subsequent to 1958 are not 
sufficient to constitute either a formal accession 
thereto or an estoppel sufficient to prevent Ger- 
many from denying the application of the Con- 
vention to it. 

The rectitude of the Court’s reasoning is not 
so clear with respect to whether Germany is 
bound to the Article 6 analysis by some means 
other than the Convention. In their arguments, 
Denmark and the Netherlands took the position 
that, since proximity of the shelf to the land mass 
of a state is the crucial factor in determining 
rights of the coastal state, an equidistance line is 
required. The Court, however, identified natural 
prolongation as the crucial factor “* and argued 
that, having thus rejected the asserted 
basis (i.e., proximity) for the use of the equi- 
distance method, the method must fall as well. 
This must follow, the Court reasoned, because 
use of equidistance would lead to inequity in cer- 
tain cases. The Court apparently overlooked the 
point that it was not the equidistance method 
standing alone that should properly be under 
consideration. Rather, it is the entire frame- 
work of analysis as presented in Article 6, that 
is, agreement, special circumstances, and only 
then equidistance. Using this more complete 
framework, it is clear that the special circum- 
stances provision was designed precisely for the 
instances when equidistance would result in 
inequity. 

That this was the intent of the drafters 
emerges clearly both from the circumstances un- 
der which the Committee of Experts was sum- 
moned * to consider methods of delimitation and 





34. (cont’d) meters, and beyond this depth so far as the depth of 
waters above permits the exploitation of the natural resources. In 
particular, the delimitation of the German Continental Shelf in 
relation to the Continental Shelf of foreign states is reserved for 
agreements with these states. The Federal Government regards 
as inadmissible all actions which may be done on the German 
Continental Shelf for the purpose of exploration and exploitation 
of its natural resources without the express consent of the proper 
German authorities. If necessary, it will institute suitable meas- 
ures against such actions.” The German text of the proclamation 
appears in [1964] II Bundesgesetzblatt 104, 11 Archiv des Volker- 
rechts 488 (1964). The English text appears in Young, Offshore 
Claims and Problems in the North Sea, 59 A.J.LL. 505, 513 
(1965). 

. A good discussion, which includes citations into the relevant 
publicists, of the variety of theories which have been advanced 
as to source of continental shelf rights may be found in McDougal 
& Burke, The Public Order of the Oceans 55-56 (1962). 
[1952] 1 Yearbook of the Int’] L. Comm’n. 180-86, U.N. Doc. No. 
A/CN.4/SER.A/1952 (1952). The precise question before the 
Committee of Experts concerned methods for the delimitation of 
the territorial sea. However, it is clear from the discussions in 
the Commission that the participants recognized the close con- 
nection between matters of territorial sea and continental shelf 
delimitation. Indeed, comprehensive discussion of continental 
shelf delimitation was deferred until the receipt of the recom- 
mendations of the Committee of Experts with respect to terri- 
torial sea delimitation. 
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from the report of the Committee.** The experts 
considered four methods of delimitation. Con- 
sistent with the discussion in the Commission 
during its third session in 1951, the experts 
noted that each of the four proposed methods 
of delimitation could lead to inequity in certain 
factual situations. The experts recommended the 
use of equidistance as being the least inequitable. 
The Commission accepted the equidistance 
method and coupled with it the special circum- 
stances provision, which was intended to allow 
for flexibility in those cases where equidistance 
would result in inequity. 

Thus, if the Court had considered the matter 
properly before it, i.e., the equidistance/special 
circumstances rule, it would have found that 
this rule is as logically consistent with the 
natural prolongation theory of source of rights 
as the equidistance method standing alone is 
consistent with the proximity theory. 

Denmark and the Netherlands took the posi- 
tion in oral argument that it is not possible to 
maintain that there is a rule of law ascribing 
certain areas to a state as a matter of inherent 
and original right (by whatever theory), with- 
out also admitting the existence of some rule 
by which those areas can be obligatorily de- 
limited. The Court could not accept this view. 
First, it stated that “the problem arises only 
where there is a dispute and only in respect of 
the marginal areas involved.” ** It seems obvious 
that the question will arise only in the case of 
a dispute and only in respect to the marginal 
areas. However, here the marginal areas ap- 
pear to be fairly substantial. Second, the Court 
stated that the fact of appurtenance of a given 
area in no way governs the delimitation of its 
boundaries. For example, the Court continued, 
there is no rule that the land frontiers of a state 
must be fully delimited, and often in various 
places and for long periods they are not.* This 
reasoning appears to miss the point that the case 
of land territory is one of full sovereignty 
whereas the case of continental shelf rights is 
one of a limited claim. The danger in the conti- 
nental shelf case is that such limited claims will 
not be confined but will expand to encroach upon 
freedom of the seas. Clearly this danger is not 
present in the situation of land sovereignty. 
Thus, the fact of the absence of a land rule is 
not relevant to the question of whether there 
need be a rule for the seabed. 





37. [1953] 2 Yearbook of the Int’l L. Comm’n. 79, U.N. Doc. No. 
A/CN.4/SER.A/1953/Add.1 (1953). 
North Sea Case, par. 46. 
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39. 


JAG JOURNAL 


96 





Throughout the opinion, the Court regards 
the equidistance method as solely a technical and 
cartographic matter. This might be true with 
respect to equidistance standing alone. How- 
ever, throughout the opinion the Court misses 
the point that it should be considering the com- 
plete framework proposed in Article 6—agree- 
ment/special circumstances/equidistance. This 
framework is not by any means cartographic 
and technical. Indeed, it cannot be such. By the 
very terms of the Court’s opinion, ‘‘agreement”’ 
is found to be a principle of customary interna- 
tional law binding on non-parties to the Con- 
vention. Therefore, the framework of Article 6 
which incorporates the agreement principle can- 
not be merely a “cartographic and technical” 
matter. The tripartite framework of analysis 
was chosen by the drafters due to their appre- 
hension that some method of delimitation must 
be included within the terms of the Convention 
if the higher principle of the freedom of the seas 
is to be maintained. The equidistance method 
was chosen as the least inequitable for those 
cases where special circumstances did not dic- 
tate a different rule. 

In addition to rejecting the equidistance 
method as inherent to the concept of the conti- 
nental shelf, the Court found the method not 
to be established as a matter of positive law, 
i.e., custom. In support of its reasoning, the 
Court first made reference to the review of state 
practice which it had undertaken in considering 
the inherency argument. Secondly, the Court 
noted that only Articles 1-3 were not made sub- 
ject to reservation by Article 12 of the Con- 
vention. This reasoning is subject to question. 
As is pointed out in several dissenting opinions, 
it seems clear that simply subjecting an Article 
to reservation is not dispositive of the question 
of whether it is binding as a matter of customary 
law. In this regard, it should be noted that the 
duty to agree, found binding on Germany by the 
Court, is one of the elements in the framework 
of analysis for Article 6, which Article is, as 
the Court notes, subject to reservation. There- 
fore the Court’s second ground for rejecting the 
equidistance principle as a matter of positive 
law must fall by the Court’s own reasoning. 

The Court’s third ground for not finding equi- 
distance to be established as customary law was 
the absence of state practice subsequent to the 
Convention. The best point the Court makes 
here is that, in order for acts of states to consti- 
tute practice sufficient to legitimize state action 
as a rule of international law, that practice must 
have been engaged in by the acting state not 





only in fact and over a long period of time, but, 
in addition, under a feeling,of necessity so to act. 
In other words, the acting state must act on the 
ground that it feels itself compelled so to act by 
the law. This is known as the element of “neces- 
sity” in state practice, and this element the 
Court found lacking in the practice subsequent 
to the 1958 Convention. As to this it seems the 
Court is on firm ground. 

The Court concluded this portion of its opin- 
ion by noting that since it has found equidistance 
not to be binding, it is unnecessary to consider 
the question of special circumstances. This is 
perhaps the most unfortunate of all the Court’s 
reasoning. In light of the discussion above, it 
seems rather a close question whether tradi- 
tional standards of customary international law 
would bind Germany, either as custom or on the 
inherency theory. It is especially unfortunate 
that the Court refused to reach the special cir- 
cumstances question because it is exactly in cir- 
cumstances such as these that the International 
Law Commission intended that the Court de- 
velop a body of law giving meaning to the term 
“special circumstances.” If the Court felt appli- 
cation of equidistance in this situation would be 
so inequitable as not to be acceptable, it should 
have found the geographical facts of the case to 
constitute special circumstances. The thrust of 
the Court’s opinion should have been a holding 
under the special circumstances doctrine. 

Thus, the grounds on which the Court denies 
the applicability of the agreement/equidistance/ 
special circumstances principle to states not 
party to the Convention are open to question. It 
seems the Court has not convincingly made its 
case for the denial of the Article 6 prescriptions 
as inherent in the continental shelf concept. 

The effect of this denial seems unfortunate 
since the agreement/equidistance/special cir- 
cumstances principle is the work of the Interna- 
tional Law Commission, the most diverse and 
highly respected group of national representa- 
tives to have considered the problem of the 
continental shelf in a comprehensive manner. 
The Commission chose a framework for solution 
of the delimitation problem which it thought es- 
sential if the concept of the continental shelf 
was to remain viable in international law and 
not encroach upon the higher principle of free- 
dom of the seas. 

The final misfortune is that the Court has 
gone further than simply rejecting the legal 
framework submitted by the International Law 
Commission. The Court has substituted its own 
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legal framework for delimitation, 7.e., a nego- 
tiated agreement by the parties based on a con- 
sideration of all relevant factors, the principle 
of equity, and a regard for the proportionality 
of the delimitation with respect to the length of 
Germany’s coast. If areas claimed are found to 
overlap, the Court recommends these areas be 
divided equally or be subject to a regime of 
joint use. On the basis of the preceding analysis, 
it can only be concluded that the Court made new 
law and disregarded existing law. The new law 
is vague and uncertain in its application. If 
Germany had thought negotiated delimitation 
could be effected equitably as to it, this contro- 
versy would never have reached the Court. It is 
doubtful that the North Sea decision will be at 
all helpful in resolving the parties’ negotiations, 
or in developing the law for the continental 
shelf. Indeed, the North Sea opinion may even- 
tually come to represent a step back in the effort 
to clarify the regime of the continental shelf in 
international law.*° 





40. That the step is smaller than at first may appear to be the case 
from reading the majority opinion alone becomes clear by an 
analysis of the individual stat ts appended to the Court’s 
opinion by many of the judges. The declaration of Judge Sir 
Muhammad Zafrulla Khan is in agreement with the conclusions 
of the judgment but notes that the facts of the controversy do 
not come within Article 6 since the delimitation is not being 
made between “‘two adjacent states.” In addition, Judge Zafrulla 
Khan thinks that if the facts had been within Article 6, a special 
circumstances holding would have been proper. The declaration 
of Judge Bengzon notes that Article 6 is the applicable law. The 
separate opinion of Judge Fouad Ammoun notes that the equi- 
distance method qualified by special circumstances is the ap- 
propriate rule. These three opinions when added to the five dis- 
senting opinions make the Court’s holding on the equidistance 
method rather less strong. 

Several of the dissenting opinions raise very interesting ques- 
tions of the nature of international law. Vice President Koretsky 
and Judge Lachs argue that the principles of agreement, special 
circumstances, and equidistance should be binding upon Germany 
not strictly as custom but rather as principles of general inter- 
national law. Judge Tanaka is of the opinion that state practice 
since 1958 has been sufficient to establish a custom, when it is 
borne in mind that the factual problem under consideration is 
a new one and that international law must be sufficiently flexible 
to deal with contemporary problems. Judge Scrensen raises the 
possibility that the principles of Article 6 may be regarded as 
binding upon Germany even if they do not fall within the classic 

pts of t ry international law or generally accepted 
principles of international law. Judge Sorensen derives the 
obligatory nature of the Article 6 principles by placing heavy 
emphasis upon the newly created problem of continental shelf 
rights. 

Thus the emphasis in all the dissenting opinions is upon the 
response which international law must make to newly arisen 
contemporary factual problems. If such problems are to be 
regulated by a viable international order, some of the dissenters 
would more flexibly interpret the classic concepts of customary 
international law and of generally accepted principles of inter- 
national law. Others of the dissenters hint at a new basis for 
international law arising in response to contemporary problems. 
It is perhaps through the recognition of a special problem for 
international law as being posed by contemporary factual situa- 
tions that the North Sea Continental Shelf Case casts its most 
hopeful light for the future. 
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*Reprinted, with modifications, from the decision of the Court, [1969] I.C.J. 3, 15. 
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Lines 1-2 and 1-3 


Median lines reached by agreement 
among Great Britain, Norway, 
Denmark and the Netherlands. 


Lines A-B and C-D 


Partial boundary lines established 
by agreements of 1 December 1964 
between Germany and the Nether- 
lands and of 9 June 1965 between 
Germany and Denmark. 


Lines D-E and B-E 


The equidistance lines at issue in 
the case. 


Line E-F 


Proposed line dividing the claims 
of Denmark and the Netherlands, 
assuming the validity of lines D-E 
and B-E. 


Lines B-F and D-F 


The boundary lines claimed by 
Germany during its negotiations 
with Denmark and the Netherlands. 





COLLECTIVE SECURITY 


UNDER THE RIO TREATY: 


LIEUTENANT 


JOHN C. NOVOGROD 


JAGC, USNR* 


THE PROBLEM OF 


INDIRECT AGGRESSION 


The collective security system currently obtaining in the Western 
Hemisphere was established by the Rio Treaty in 1947. Since the 
establishment of that system, new and insidious methods of indirect 
aggression, typified by guerrilla warfare initiated or supported by 
foreign governments, have come to plague the Americas. Lieutenant 
Novogrod subjects to critical analysis the question of whether the legal 
framework of the Rio Treaty is adequate to accommodate measures of 
collective self-defense against such indirect aggression. 


THE POSTULATE OF PEACEFUL CHANGE AND 
COLLECTIVE SECURITY 


N A COMMUNITY of nations dedicated to 
the attainment of a stable world public order, 

it is a fundamental principle that any change in 
the balance of power in the world arena should 
be conducted in a peaceful and orderly manner 
so as not to waste human or natural resources. 





*Lieutenant Novogrod is currently assigned to the International Law 
Division, Office of the Judge Advocate General. He received a 
Bachelor of Arts Degree from Harvard College in 1964 and a 
Bachelor of Laws Degree from Yale Law School in 1967. He is 
a member of the New York Bar, the American Bar Association, the 
American Society of International Law, and the Inter-American Bar 
Association. He is coauthor, with Roger H. Hull, of Law and Vietnam 
(Oceana Publications, 1968.) 

1. For an excellent discussion of the “postulate of peaceful change,” 


Violative, therefore, of this postulate of peace- 
ful change is unilateral change through violent 
modes of coercion across national boundaries 
which, as the history of this century demon- 
strates, virtually always entails widespread 
depredation of human values. Thus, peaceful 
change as a binding norm must be the corner- 
stone of a world order in which there will be the 
maximum promotion of peaceful relations be- 
tween states and the minimum resort to inter- 
national violence. Only with the attainment of 
such an order may the optimum allocation of 
basic values (such as health, safety, education, 
comfort, and skill) be realized in the larger effort 
to secure and protect the fundamental dignity 
of man.? 





see McDougal & Feliciano, Law and Minimum World Public 
Order 129-31 (1961). In the context of contemporary nuclear 
technology, peaceful change has become indispensable. See also 
Bloomfield, Evolution or Revolution?: The United Nations and 
the Problem of Peaceful Territorial Change 9-20, 60-68, 131-41 


(1957) ; Dunn, Peaceful Change Today, 11 World Politics 278-79 
(1959). 
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2. An explanation and discussion of these “values” may be found 
in McDougal & Lasswell, The Identification and Appraisal of 
Diverse Systems of Public Order, 53 A.J.I.L. 1 (1959). See 
also, McDougal, Perspectives for an International Law of 
Human Dignity, [1959] A.S.I.L. Proc. 107. 
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In order to hasten the widest acceptance of 
the postulate of peaceful change after the devas- 
tation wrought by World War II, the United 
Nations was constituted as an international or- 
ganization having, inter alia, the function of 
maintaining the public order and providing a 
convenient forum for peaceful settlement of in- 
ternational disputes.* Although one of the essen- 
tial purposes of the United Nations was to estab- 
lish an effective system of collective security,‘ 
the two opposing systems of public order and the 
resulting bipolarization of the world commu- 
nity ° have impaired the ability of that body to 
insure the security of each of its members.* One 
commentator has articulated this problem in the 
following manner: 


Without belittling other functions of the United Na- 
tions one must acknowledge that it is hardly capable 
of taking coercive action in event of a breach of the 
peace or an act of aggression. The United Nations 
cannot guarantee collective security against aggres- 
sion, because any permanent member of the Security 
Council! may prevent, by its single veto, the applica- 
tion of sanctions against itself or any other state 
guilty of aggression.’ 


As a consequence, members of the United Na- 
tions with similar security interests in particu- 
jar areas of the globe have entered regional 
arrangements which, through a localized col- 
lective security system, might more adequately 
protect their vital interests.*® 

The cornerstone of one such Western system 
of collective security is the Inter-American 
Treaty of Reciprocal Assistance, more com- 
monly known as the Rio Treaty.® Implementing 





. With regard to peaceful settlement, the U.N. Charter, Art. 2(3), 
provides: “All members shall settle their international disputes 
by peaceful means in such a manner that international peace 
and security, and justice, are not endangered.” 

. See U.N. Charter, Art. 1(1). See also Kelsen, Collective Security 
and Collective Self-Defense Under the Charter of the United 
Nations, 42 A.J.1.L. 783 (1948). 

. See, e.g., Herz, International Politics in the Atomic Age 76-95 
(1959) ; Lasswell, The Conditions of Security in a Bi-Polarizing 
World, [1950] A.S.I.L. Proc. 3. 

. Cf. Kunz, Individual and Collective Self-Defense in Article 51 
of the Charter of the United Nations, 41 A.J.1.L. 872, 874 (1947) ; 
Singh, Nuclear Weapons and International Law 123 (1959). 

. Kulski, The Soviet System of Collective Security Compared with 
the Western System, 44 A.J.1.L. 453 (1950). See also, McDougal 
& Gardner, “The Veto and the Charter: An Interpretation for 
Survival,” in McDougal (ed.), Studies in World Public Order 
718 (1960). 

. See generally, McDougal & Feliciano, supra note 1, at 245; 
Yalem, Regionalism and World Order 6-37, 64-86 (1965) ; Bebr, 
Regional Organizations: A United Nations Problem, 49 A.J.1.L. 
166, 167 (1955) ; Skubiszewski, The Postwar Alliances of Poland 
and the Uniied Nations Charter, 53 A.J.I.L. 613 (1959). For 
an analysis of the strategies behind the development of regional 
arrangements, see Schwarzenberger, Power Politics 394-402 
(1964); Hull & Novogrod, Law and Vietnam 125-30 (1968). 

. 2 Sep 1947, 62 Stat. 1681 (1947), T.I.A.S. No. 1838 (in effect for 
United States 3 Dec 1948). 
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the Act of Chapultepec of 1945, which recom- 
mended that the American Republics conclude a 
treaty establishing procedures to meet threats 
or acts of aggression,’® the Rio Treaty set up a 
collective security system designed to meet ag- 
gression by any American state against another, 
as well as aggression in this hemisphere by a 
non-American state. To this end, the Treaty 
embodies the cardinal principle of inter-Ameri- 
can solidarity—that is, an act of aggression by 
any state against an American state shall be 
considered an act of aggression against all 
American states." 

It is interesting to note that the Act of Cha- 
pultepec makes no distinction between intensi- 
ties or methods of aggression; it speaks in 
general terms of “threats or acts of aggres- 
sion.” 7? The Rio Treaty, however, makes a dis- 
tinction between the obligations undertaken and 
procedures to be followed in the event of an 
armed attack as opposed to obligations under- 
taken and procedures to be followed in the case 
of other forms of aggression. This distinction is 
basic to an understanding of the Treaty. 

Article 3 is based on the inherent right of 
self-defense and establishes the obligations and 
procedures triggered in the event of an armed 
attack against an American state.* In such a 





10. Resolution VIII (Reciprocal Assistance and American Solidar- 
ity), Final Act, Inter-American Conference on Problems of 
War and Peace (Mexico City 1945) in Report of the Delegation 
of the United States of America, Dept. State Pub. 2497, Conf. 
Ser. 85, at 75 (1946) [hereinafter cited as Act of Chapultepec]. 
The Act of Chapultepec provides in part at 74: “. .. [e]very 
attack of a State against the integrity or the inviolability of the 
territory, or against the sovereignty or political independence 
of an American State, shall ... be considered as an act of 
aggression against the other States which sign this Act.” See 
also, Art. 5(f), Charter of the Organization of American States, 
2 May 1948, [1951] 2 U.S.T. 2394, T.I.A.S. No. 2361 (in effect 
for United States 13 Dec 1951): “‘An act of aggression against 
one American State is an act of aggression against all the 
other American States.” Of similar import is Art. 24 of the OAS 
Charter. For excellent studies of the inter-American system, 
see Dreir, The Organization of American States and the Hemi- 
sphere Crisis (1962); Fenwick, The Organization of American 
States: The Inter-American Regional System (1963); Slater, 
The OAS and United States Foreign Policy (1967); Stoetzer, 
The Organization of American States: An Introduction (1965) ; 
Thomas & Thomas, The Organization of American States (1963). 
Act of Chapultepec, at 74. 

That Article 3 of the Rio Treaty is based on Article 51 of the 
U.N. Charter is indisputable. Consistency of language is one 
clear indication of this intent. See, Report of the Delegation of 
the United States of America on the Inter-American Conference 
for the Maintenance of Continental Peace and Security, Dept. 
State Pub. 3016, Int’l Org. & Conf. Ser. II, Am. Republics 1, 
at 15-24 (1948) [hereinafter cited as Report on the Rio Con- 
ference]; Fenwick, supra note 11, at 231-33; Thomas & Thomas, 
supra note 11, at 250; Finch, The Inter-American Defense Treaty, 
41 A.J.LL. 863, 864 (1947); Kunz, The Inter-American Treaty 
of Reciprocal Assistance, 42 A.J.I.L. 111, 115 (1948). Cf. Bowett, 
Self-Defense in International Law 225-26, 228-31 (1958). 


11. 


12. 
13. 





case, the parties have agreed to assist in meeting 
the attack through the exercise of the right of 
individual or collective self-defense recognized 
by Article 51 of the Charter of the United 
Nations: 
The High Contracting Parties agree that an armed 
attack by any State against an American State shall 
be considered as an attack against all the American 
States and, consequently, each one of the said Con- 
tracting Parties undertakes to assist in meeting the 
attack in the exercise of the inherent right of indi- 
vidual or collective self-defense recognized by Article 
51 of the Charter of the United Nations.“ 
At the request of the attacked state or states, 
each contracting party will determine the indi- 
vidual measures of assistance it will take until 
the Organ of Consultation has decided what 
measures of a “collective character” will be 
taken.'° The provisions of Article 3 apply only 
when the armed attack takes places within the 
American hemisphere as described in Article 
4,16 
Article 6, on the other hand, covers forms 
of aggression which do not constitute an armed 
attack but which nonetheless affect the “‘inviola- 
bility or the integrity or the sovereignty or 
political independence” of an American state.’ 





14, Rio Treaty, Art. 3(1). Article 51 of the U.N. Charter provides 
as follows: “Nothing in the present Charter shall impair the 
inherent right of individual or collective self-defense if an armed 
attack occurs against a Member of the United Nations, until the 
Security Council has taken measures necessary to maintain 
international peace and security. Measures taken by Members 
in the exercise of this right of self-defense shall be immediately 
reported to the Security Council and shall not in any way affect 
the authority and responsibility of the Security Council under 
the present Charter to take at any time such actions as it deems 
necessary in order to maintain or restore international peace 
and security.”’ 

Rio Treaty, Art. 3(2). It is important to note that the signatories 
to the Treaty are not required to use force in assisting the at- 
tacked state but rather may decide themselves on what measures 
will be taken. With regard to the use of force as a sanction, see 
note 75, infra. 

Rio Treaty, Art. 3(3). Consistent with Article 51 of the U.N. 
Charter, Article 3(4) of the Rio Treaty provides that the sig- 
natories may take measures in self-defense “. .. until the 
Security Council of the United Nations has taken the measures 
necessary to maintain international peace and security.” Article 
5 of the Rio Treaty obligates the parties, pursuant to Article 51 
of the U.N. Charter, to inform the Security Council of measures 
taken in self-defense. 

Article 6 of the Rio Treaty provides as follows: “If the invio- 
lability or the integrity of the territory or the sovereignty or 
political independence of any American State should be affected 
by an aggression which is not an armed attack or by an extra- 
continental or intra-continental conflict, or by any other fact 
or situation that might endanger the peace of America, the 
Organ of Consultation shall meet immediately in order to agree 
on the measures which must be taken in case of aggression to 
assist the victim of the aggression or, in any case, the measures 
which should be taken for the common defense and for the 
maintenance of the peace and security of the Continent.”’ When 
analyzing Article 6, the present study will limit its discussion 
to “aggression which is not an armed attack” and will not 
consider the categeries of ‘‘an extra-continental or intra-conti- 
nental conflict” or “‘any other fact or situation that might en- 
danger the peace of America.” 


15. 


16. 


17. 
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The type of aggression covered by Article 6 does 
not present an immediate and overwhelming 
necessity for the exercise of force in self- 
defense.’ For this reason, Article 6 does not 
authorize the immediate use of force against the 
aggressor state, but rather provides that the 
Organ of Consultation shall meet in order to 
determine what measures must be taken to assist 
a victim of aggression or what “measures should 
be taken for the common defense and for the 
maintenance of the peace and security of the 
continent.” 

Since 1947, the date of the Rio Treaty, the 
world community has increasingly witnessed 
acts of aggression in a form much more subtle 
than the classical armed invasion across national 
boundaries.” The relatively new and covert 
methods of destroying a state’s political inde- 
pendence have been labeled indirect aggression 
since the aggressor does not use its own armed 
forces, but achieves its purpose through armed 
and/or unarmed persons performing hostile acts 
against another state, ostensibly on their own 
initiative.*° Crucial here is the understanding 
that, while the state employing indirect aggres- 
sion does not itself exercise force, force is in 
fact exercised against the target state, although 
the authors of the violence are dissident internal 
groups within the latter. Viewed as a process, 
with military aid, supplies, propaganda, and 
technical assistance flowing from the aggressor 
state to the internal groups who finally exercise 
the force, indirect aggression realistically must 
be considered the functional equivalent of direct 
aggression.” Whether it is to be considered the 
legal equivalent and, if so, under what circum- 
stances, will be subsequently discussed. 





18. Cf. Report on the Rio Conference 16; Thomas & Thomas, supra 
note 11, at 264-68; Fenwick, supra note 11, at 234; Garcia-Mora, 
The Law of the Inter-American Treaty of Reciprocal Assistance, 
20 Fordham L. Rev. 1, 10-11 (1951). 

See McDougal & Feliciano, supra note 1, at 190, 241. Inter- 
American concern with indirect aggression is revealed by a 
reading of O.A.S. Special Consultative Committee on Security, 
Initial General Report—1962, O.A.S. Off. Rec. OEA/Ser. L/X/ 
IL.1, Rey. 2 (English). 

See Report of the Secretary-General, “Question of Defining 
Aggression,” U.N. Gen. Ass. Off. Rec., 7th Sess., Annexes, 
Agenda Item 54, at 50 (A/2211) (1952) [hereinafter cited as 
Report of the Secretary General]; Kelsen, Collective Security 
Under International Law, [1954] U.S. Naval War College In- 
ternational Law Studies 64 (1957). 

See Higgins, The Development of International Law Through 
the Political Organs of the United Nations 177-78 (1963) : “‘ ‘Use 
of force’ by governments can be passive as well as active, can be 
indirect as well as direct: thus the arming of rebel groups 
in another state, or the refusal to forbid the training of rebels 
against another government on one’s own territory, or the 
failure to restrain volunteers from fighting in another state, are 
all forms of aggression commonly termed ‘indirect aggression’— 
and from a functional point of view are a use of force.” 


19. 


20. 


21. 
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Indirect aggression frequently takes the fol- 
lowing forms, all of which may, depending upon 
the particular circumstances, be as competent 
as armed invasion in destroying the target 
state’s political independence: the support of 
fifth column organizations, the supplying of 
money, arms, or irregulars to the rebels of the 
target state, the broadcasting of hostile propa- 
ganda, the organization, encouragement or tol- 
eration of armed bands operating from the 
aggressor’s soil against the target state, and 
other similar actions in which the aggressor’s 
own troops are not used.”” 

Although, as noted, the Rio Treaty distin- 
guishes armed attack (Article 3) from other 
forms of aggression (Article 6), it does not 
specifically refer to indirect aggression. In view 
of the efficacy of the techniques of indirect ag- 
gression and the grave threat to world order they 
pose, this apparent verbal gap in the Treaty 
leads the objective observer to speculate as to 
the manner in which the signatories would deal 
with such aggression under the Rio Treaty and, 
indeed, as to whether the Treaty’s provisions 
are adequate to protect the American states 
from this insidious threat to their political inde- 
pendence. These questions may be answered 
meaningfully only after an examination of the 


status of indirect aggression under international 
law. 


INDIRECT AGGRESSION UNDER INTERNATIONAL 
LAW 

Unfortunately, the language of the Act of 
Chapultepec and Article 9 of the Rio Treaty 
affords the impartial observer little assistance 
in determining the status of indirect aggression 
under international law. These instruments 
merely refer to classical cases of direct armed 
aggression, namely, “invasion by armed forces 
of one state into the territory of another” ?* and 
the “unprovoked armed attack by a state against 
the people, or the land, sea, or air force of an- 
other state.” ** These references to direct ag- 
gression provide no guide as to the legal status 
of indirect aggression. The text of Article 9, 
however, makes it clear that its list of aggressive 
acts is not exclusive and thus permits the Organ 





22. See Pompe, Aggressive War: An International Crime 53 (1953) : 
“Through indirect action, via secret agents or internal groups 
supported by outside propaganda (the ‘ideological’ aggression), 
money, arms, and, at the critical moment of the disturbances, 
by direct intimidation and political pressure, a State can put 
an end to the independent existence of another as effectively as 
with the classical, external, military aggression.’”’ See also Hig- 
gins, supra note 21, at 189, for a similar conception of indirect 
aggression. 

23. Act of Chapultepec, at 74. 

24. Rio Treaty, Art. 9(a). 
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of Consultation to characterize other acts as 
aggression on a case-by-case basis.”° 

There are, however, other sources of both 
inter-American as well as general international 
law which may be examined in the effort to de- 
termine the legal status of indirect aggression. 
Such aggression, for example, would be in direct 
contravention of the principle of non-interven- 
tion which provides the normative framework 
of inter-American relations.*® Based on the 
proposition that all sovereign states are equal,?? 
this principle provides that no state may inter- 
vene in the affairs of another state in derogation 
of the latter’s sovereignty.® 

Although customary international law as well 
as juristic works speaks in terms of the principle 
of non-intervention, there is little agreement on 
what acts constitute a violation of that norm.”® 
The problem is compounded when commentators 
use the term “intervention” (the violation) to 
refer to both facts and legal conclusions. Indeed, 
by “envisaging ‘intervention’ both as conduct 





25. The words “[iJn addition to other acts which the Organ of Con- 
sultation may characterize as aggression .. .” in Article 9 in- 
dicate that other acts may be considered aggression. 

By far the most complete study of the doctrine of non-interven- 
tion as it applies in the Americas is Thomas & Thomas, Non- 
Intervention: The Law and Its Import in the Americas (1956). 
See also, Fenwick, The Issues at Punta Del Este: Non-Inter- 
vention v. Collective Security, 56 A.J.I.L. 469 (1962). For a 
theoretical treatment of the subject of intervention, see Mode- 
leski, “‘The International Relations of Internal War,” in 
Rosenau (ed.), International Aspects of Civil Strife 14 (1964); 
Young, Intervention and International Systems, 22 J. Int’l 
Affairs 177 (1968). 

Article 2(1) of the U.N. Charter states that the organiza- 
tion “. . . is based on the principle of the sovereign equality of 
all its members.’”’ Further, Article 6 of the OAS Charter provides 
in part: “States are juridically equal, enjoy equal rights and 
equal capacity to exercise these rights, and have equal duties.” 
See also, Convention on the Rights and Duties of States, Art. 4 
(Montevideo 1933) in International Conferences of American 
States, Supp. 1933-40, at 121; Henkin, Force, Intervention, and 
Neutrality in Contemporary International Law, [1963] A.S.1.L. 
Proc. 147, 156. For a canvassing of the conventional law and 
scholarly works on the subject of equality of states, see 5 White- 
man, Digest of International Law 134-54 (1965). An older but 
still valuable study of the principle of the equality of states is 
Dickinson, The Equality of States in International Law (1920). 
Cf. Asylum Case (Colombia v. Peru), [1950] I.C.J. 266, 275. 
Article 5(b) of the OAS Charter provides in part: “International 
order consists essentially of respect for the personality, 
sovereignty and independence of states. .. .” See draft article 
9, “Respect of the Rights of the State by Other States” and 
commentary thereto in Preparatory Study Concerning a Draft 
Declaration on the Rights and Duties of States (Memorandum 
submitted by the Secretary-General), U.N. Doc. A/CN.4/2 at 
78-80 (1948). For the considerations of world order underlying 
this principle, see Friedmann, Intervention, Civil War and the 
Role of International Law, [1965] A.S.I.L. Proc. 67; Novogrod, 
Internal Strife, Self-Determination, and World Order 23 JAG 
J. 62, 64 (Dec 1968-Jan 1969). 

For a discussion of this point, see Fenwick, Intervention: Indi- 
vidual and Collective, 29 A.J.I.L. 645 (1945); Briggs, The Law 
of Nations 960 (2d ed. 1952); Grob, The Relativity of War and 
Peace 227 (1949); Lawrence, Principles of International Law 
125 (5th ed. 1913); I Bonfils, Manual de Droit International 
Public 156 (4th ed. Fauchille 1905). 
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and as a technical legal term denoting illegality 
under international law, these observers serve 
only to confuse an already difficult situation.” *° 
For example, some jurists contend that interven- 
tion is limited to the interference by one state in 
the internal affairs of another against its will; * 
others take the position that the term applies 
only when one state intervenes by use of force in 
the affairs of another state; * and still others 
apply the term to any involvement, including by 
diplomatic means or hostile propaganda, in the 
internal or external affairs of another state.** 

Despite this conceptual disorder one point 
emerges clearly: in view of the effectiveness of 
such instrumentalities as subversion and hostile 
propaganda, among others, a concept of inter- 
vention limited to the use of physical force 
would be dangerously restrictive and certainly 
not in accord with reasonable community expec- 
tations.** In the light of fundamental commu- 
nity policy of furthering peaceful change, the 
following rhetorical question may be posed: 
“Are principles of non-intervention fashioned to 
catch the more subtle modalities of coercion or 
only the cruder physical forms?” ** Any concern 
with proscribing “the more subtle modalities of 
coercion,” however, must not lead to an indefi- 
nite expansion of the concept of intervention 
which would include all influences that one state 
may exert upon another.* In a world arena char- 
acterized by increasing interdependence and in- 
teraction with respect to all values,*’ such an 
open-ended concept would be most certainly 





30. 
31. 
32. 


Hull & Novogrod, supra note 8, at 2. 

I Westlake, International Law 304-05 (1904). 

See, e.g., Kelsen, Principles of International Law 64 (1952), who 
defines intervention as “dictatorial interference’ and then states 
that “dictatorial” involves the threat or use of force. For simi- 
lar views, see Hershey, Essentials of International Law and 
Public Organization 236 (1935); Brierly, The Law of Nations 
247 (2d ed. 1938); I Oppenheim, International Law 305 (8th 
ed. Lauterpacht 1955) ; Lawrence, supra note 29, at 124. 

For an analysis of this view, see Winfield, The History of In- 
tervention in International Law, 3 Brit. Y. B. I. L. 130, 141 
(1922/23). 

Cf. 1 Hyde, International Law Chiefly as Interpreted and Applied 
by the United States 245 (1945): “In a broad sense any form of 
external interference with the exercise by a State of its normal 
rights of any kind, whether pertaining to the control of terri- 
tory or ships at sea, or to the enjoyment of political independ- 
ence, may be deemed to constitute intervention.” See also, I 
Calvo, Le Droit International Théorique et Pratique, sec. 110 
(1896). 

5. McDougal & Lasswell, supra note 2, at 21. 

6. See Professor Falk’s admonition on this point in Falk, Legal 
Order in a Violent World 160-61 (1968). 

Cf. McDougal, ““The Impact of International Law upon National 
Law: A Policy-Oriented Perspective,” in McDougal (ed.), 
Studies in World Public Order 165 (1960). See generally, Lass- 
well, The World Revolution of Our Time (1951). 
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counterproductive.**> With this admonition in 
mind, the following formulation of the concept 
of intervention is deemed satisfactory for the 
purposes of the present analysis: 


. . . intervention occurs when a state or group of 
states interferes, in order to impose its will, in the 
internal or external affairs of another state, sovereign 
and independent, with which peaceful relations exist 
and without its consent, for the purpose of maintain- 
ing or altering the condition of things.” 


Indirect aggression would clearly fall under this 
definition of intervention for it undeniably con- 
stitutes an interference in the internal affairs 
of another sovereign state without that state’s 
consent, and against its will, for the purpose 
of maintaining or altering the status quo. 

As a binding rule of law, non-intervention 
has been developing in the Americas since the 
Treaty of Confederation signed at the Hispanic 
American Congress in 1848.*° It has been con- 
stantly reiterated in the writings of the most 
famous American jurists—such as Calvo,*? 
Drago,*? Antokoletz,** and others ‘‘—as well as 





38. Certainly the flow of cultural, scientific, and technical knowledge 
and expertise, all of which may have a substantial impact upon 
the receiving state, should remain unimpeded. In terms of world 
order, the essential evil in an act of intervention is the imposi- 
tion of the will of one state, through any instrumentality (dip- 
lomatic, military, ideological, etc.) whatsoever, without the 
consent of the target state. 

Thomas & Thomas, supra note 26, at 71. Elsewhere this author 
has recommended that, in view of the semantic difficulties in- 
volved in the use of the word “intervention,” the term “inter- 
ference” be employed “. .. as an all-inclusive term to denote 
the unlawful intrusion into the internal affairs of a foreign 
state.”” Novogrod, supra note 28, at 65. This definition is, in 
essence, a legal conclusion which is reached by applying an 
external international law standard to the particular facts in- 
volved. The Thomas definition, on the other hand, is descriptive 
of state conduct which would always be deemed unlawful after 
application to, once again, an external standard. 

2 Archivo Diplomatico Peruano 302-03 (1938). See also, Puente, 
The Doctrines of Recognition and Intervention in Latin America, 
28 Tulane L. Rev. 313, 327 (1954). 

Calvo, supra note 34, sec. 110. Calvo maintained that armed or 
diplomatic intervention for the purpose of enforcing private 
claims of a pecuniary nature was unlawful. See also, Frieman, 
Recent Aspects of the Calvo Doctrine and the Challenge to 
International Law, 40 A.J.I.L. 121 (1946). 

Drago branded as illegal forceful intervention in order to 
coerce a state to pay its public debt. Drago, State Loans and 
Their Relation to International Policy, 1 A.J.I.L. 692 (1907). 
See, further, Borchard, The “Committee of Experts’’ at the Lima 
Conference, 33 A.J.I.L. 269, 272-74 (1939); Hershey, The Calvo 
and Drago Doctrines, 1 A.J.I.L. 26 (1907). 

I Antokoletz, Tratado de Derecho Internacional Piblico 57, 
572-73 (1944). 

See, e.g., I Accioly, Tratado de Derecho Internacional P&blico 
278-80 (1945) ; I Bustamante, Derecho Internacional Piblico 311 
(1938) ; Podesta Costa, Manual de Derecho Internacional Pub- 
lico 52 (1947) ; I Moreno, Derecho Internacional Piblico 187-90 
(1940). 
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in the many inter-American conventions such 
as the Convention on Rights and Duties of 
States (Montevideo 1933) ,*° the Additional Pro- 
tocol Relative to Non-Intervention (Buenos 
Aires 1936),*° the Declaration of American 
Principles (Lima 1938) ,*7 and the Act of Cha- 
pultepec of 1945.** Article 15 of the OAS Char- 
ter, the norm presently governing inter-Ameri- 
can relations, contains the strongest enunciation 
of the principle of non-intervention in that it 
condemns individual and collective, direct or 
indirect intervention in the external or internal 
affairs of another state: 


No State or group of States has the right to intervene, 
directly or indirectly, for any reason whatever, in the 
internal or external affairs of any other State. The 
foregoing principle prohibits not only armed force 
but also any other form of interference or attempted 
threat against the personality of the State or against 
its political, economic and cultural elements.“ 


Possibly the most common violations of the 
principle of non-intervention involve the fomen- 
tation of civil strife in another state against the 
incumbent government or participation in such 
a conflict on the side of the rebels before bellig- 
erency has been recognized. In time of peace, 
outside states owe complete respect to the sover- 
eignty of the incumbent government and must 
not incite its citizens to revolution nor support 
them in any way once a revolution has begun and 
before belligerency has been recognized.*° These 
principles are not only reflective of customary 
international law, but were explicitly codified 
in the Convention on the Duties and Rights of 
States in the Event of Civil Strife (Havana 





1928)° which obligated the contracting par- 
ties to use the means at their disposal to prevent 
their nationals from participating in the civil 
strife of another state. It called upon the signa- 
tories to disarm and intern rebel forces coming 
within their territory, and it forbade traffic in 
arms and war material—except when intended 
for the government—while the belligerency of 
the rebels has not been recognized.** In short, 
such indirect aggression as the fomentation of 
civil strife would be in violation of the principle 
of non-intervention as well as of the more spe- 
cific terms of the Havana Convention. 

This conclusion appears to be affirmed by 
United Nations practice. For example, in the 
1947-48 Greek crisis the General Assembly 
twice condemned Albania, Bulgaria, and Yugo- 
slavia for supplying indigenous Greek guerrilla 
forces with military aid and for permitting the 
use of their territories as staging operations for 
subversive operations against the incumbent 
government. And, in a further effort to brand 
indirect aggression as a violation of interna- 
tional law, the General Assembly declared in its 
well-known “Peace Through Deeds” Resolution 
that 


whatever the weapons used, any aggression, whether 
committed openly, or by fomenting civil strife in the 
interest of a foreign power, or otherwise, is the gravest 
of all crimes against peace and security in the world.™ 


More recently, the General Assembly again con- 
demned indirect aggression by declaring in a 
1965 resolution that “no state shall organize, 
assist, foment, finance, incite or tolerate sub- 
versive, terrorist or armed activities directed 








. Art. 8, Convention on Rights and Duties of States, supra note 
27, at 121. 

. Art. 1, Additional Protocol Relative to Non-Intervention, in 
International Conferences of American States, Supp. 1933-40, 
at 191. 

. Art. 1, Declaration of American Principles, in International 
Conferences of American States, Supp. 1933-40, at 309. 
Act of Chapultepec, at 73. 
Similarly, Article 17 of the OAS Charter provides: “The terri- 
tory of a State is inviolable; it may not be the object, even 
temporarily, of military occupation or of other measures of 
force taken by another State, directly or indirectly, on any 
grounds whatever. No territorial acquisitions or special ad- 
vantages obtained either by force or by other means of coercion 
shall be recognized.” 

. For a general exposition of the customary and conventional law 
on this point, see Rougier, Les Guerres Civiles et le Droit des 
Gens (1903); Thomas & Thomas, supra note 26, at 215-40; 
Borchard, “‘Neutrality” and Civil Wars, 31 A.J.I.L. 304 (1937) ; 
Fawcett, Intervention in International Law, 103 Hague Recueil 
des Cours 343 (1961); Garner, Questions of International Law 
in the Spanish Civil War, 31 A.J.I.L. 66 (1937); Novogrod, 
supra note 28, at 65-72. For a slightly different approach, see 
Falk, “Janus Tormented: The International Law of Internal 
War,” in Rosenau, supra note 26, at 185. 
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51. Feb 20, 1928, 46 Stat. 2749 (1930), T.S. No. 814 (Proclaimed 
Jun 6, 1930). 

For a brief discussion of U.S. legislation implementing this 
Convention, see 5 Whiteman, supra note 27, at 275 

Threats to the Political Independence and Territorial Integrity 
of Greece, in [1948-49] Yearbook of the United Nations 28. In 
particular, see Resolution No. 193 (III) (A/728) (1948) in which 
the General Assembly declared that “the conduct of Albania, 
Bulgaria, and Yugoslavia had been inconsistent with the pur- 
poses and principles of the Charter of the United Nations.” 
[1948-49] Yearbook of the United Nations, supra at 243. See, 
further, U.N. Special Committee on the Balkans, Report, U.N. 
Gen. Ass. Off. Rec., 6th Sess., Supp. No. 11, at 29-31 (A/1857) 
(1951). For the U.S. view, see Howard, The Greek Question in 
the Fifth Session of the General Assembly of the United Na- 
tions, 24 Dept. State Bull. 333 (1951). 

Resolution No. 380(V), U.N. Gen. Ass. Off. Rec., 5th Sess., 
Supp. No. 20, at 13 (A/1775) (1950). See also, the “Essentials 
of Peace” Resolution in which the General Assembly condemned 
“,.. any threats or acts, direct or indirect, aimed at im- 
pairing the freed p or integrity of any State, 
or at fomenting civil strife and subverting the will of the peo- 
ple in any State.” Resolution No. 290(IV), U.N. Gen. Ass. Off. 
Rec., 4th Sess., Resolutions, at 13 (A/1150) (1949). 
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toward the violent overthrow of the regime of 
another state, or interfere in civil strife in an- 
other state.” 5 

Furthermore, the International Law Commis- 
sion in its “Draft Declaration of the Rights and 
Duties of States” °* and “Draft Code of Offenses 
Against the Peace and Security of Mankind” *” 
emphatically outlawed indirect aggression. Both 
documents proscribe, inter alia, the encourage- 
ment or fomentation of civil strife in another 
state or the toleration within the aggressor 
state’s borders of the organization of activities 
calculated to have that effect.°* It was the 
apparent intention of the International Law 
Commission to codify some of the traditionally 
accepted prescriptions governing interstate 
relations in time of peace. 

Entirely consistent, therefore, with the above 
draft rules are the following affirmative duties 
which customary international law has long im- 
posed on all states. For example, a state has the 
duty to police its frontiers to insure that its 
territory shall not be used as a base of opera- 
tions by armed bands against the legitimate 





55. Resolution No. 2131(XX), U.N. Gen. Ass. Off. Rec., 20th Sess., 
Supp. No. 14, at 11 (A/6014) (1965). The text of Resolution 
2131 (XX) may also be found in 60 A.J.I.L. 662-64 (1966). 

56. The text of this draft declaration with commentary may be 
found in Kelsen, The Draft Declaration on Rights and Duties of 
States: Critical Remarks, 44 A.J.1.L. 259, 266 (1950). See Article 
4 which provides: “Every State has the duty to refrain from 
fomenting civil strife in the territory of another State, and to 
prevent the organization within its territory of activities calcu- 
lated to foment such civil strife.” 

57. See International Law Commission, Report, U.N. Gen. Ass. Off. 
Rec., 9th Sess., Supp. No. 9, at 11 (A/2693) (1954) in which the 
following are considered offenses: 

Article 2(4) . .. the incursion into the territory of a State from 
the territory of another State by armed bands acting for a 
political purpose. 

Article 2(5) The undertaking or encouragement by the authori- 
ties of a State of activities calculated to foment civil strife in 
another State, or the toleration by the authorities of a State 
of organized activities calculated to foment civil strife in 
another State. 

Article 2(6) The undertaking or encouragement by the authori- 
ties of a State of terrorist activities in another State, or the 
toleration by the authorities of a State of organized activities 
calculated to carry out terrorist acts in another state. 

Some members of the 1956 (U.N.) Special Committee on the 

Question of Defining Aggression, basing their views on the 

principle of nullum crimen sine lege, believed the adoption by 

the General Assembly of a generally accepted definition of 
aggression would greatly promote the development of interna- 
tional criminal law. See 1956 Special Committee on the Question 
of Defining Aggression, Report, U.N. Gen. Ass. Off. Rec., 12th 

Sess., Supp. No. 16, at 6 (A/3574) (1957). [Hereinafter cited as 

1956 Special Committee Report.] 

58. It is clear that both drafts implicitly recognized that indirect 
aggression was a violation of Article 2(4) of the U.N. Charter 
which provides as follows: ‘‘All Members shall refrain in their 
international relations from the threat or use of force against 
the territorial integrity or political independence of any state, 
or in any other manner inconsistent with the Purposes of the 
United Nations.” See Brownlie, International Law and the Use 
of Force by States 369-72 (1963). 
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government of another state.*® Moreover, it is 
settled that a government has a duty not to 
organize hostile, revolutionary groups and send 
them into other states. Finally, it is clear that 
a state is under an obligation not to conduct 
or participate in terrorist activities directed 
against the political independence or territorial 
integrity of another state.“ “Not only is the 
outside State prohibited from engaging in the 
above activities,” writes one observer, “but it 
also has the duty to exercise ‘due diligence’ to 
prevent the use of its territory by private 
groups or individuals for hostile acts against 
other States.” ° 

In the last 25 years, the effectiveness of in- 
direct aggression in destroying the political in- 
dependence of a state has become increasingly 
manifest.** The Greek crisis, to cite only one 
example, reveals the deep community concern as 
well as recognition that indirect aggression is a 
form of coercion as dangerous as direct, classi- 
cal, armed invasion.*t Therefore, it is not in the 





59. See generally, Brownlie, International Law and the Activities 
of Armed Bands, 7 I.C.L.Q. 712 (1958); Garcia-Mora, Interna- 
tional Law and the Law of Hostile Military Expeditions, 27 
Fordham L. Rev. 308 (1958/59); Lauterpacht, Revolutionary 
Activities by Private Persons Against Foreign States, 22 A.J.1.L. 
103, 121 (1928). 

60. See Curtis, The Law of Hostile Military Expeditions as Applied 
by the United States, 8 A.J.I.L. 34 (1914) ; If Hackworth, Digest 
of International Law 336-42 (1941); I Oppenheim, supra note 
32, at 292; Rights and Duties of Foreign Powers as Regards the 
Established and Recognized Governments in Case of Insurrec- 
tion, Art. 2(3) (1900), in Scott, Resolution of the Institute of 
International Law 157 (1916). 

61. See Convention for the Prevention and Punishment of Terrorism, 
Art. I (Geneva 1937), in VII Hudson, International Legislation 
862 (1935-37). 

62. Novogrod, supra note 28, at 67-68. See also, Eagleton, The Re- 
sponsibility of States in International Law 88-92 (1928); Fen- 
wick, International Law 301 (1952); Thomas & Thomas, supra 
note 26, at 217; Wright, International Law and the United 
Nations 97-98 (1960). A fine discussion of the “due diligence” 
rule may be found in the Alabama Claims Case, 4 Papers Relat- 
ing to the Treaty of Washington 49 (1872). Pertinent excerpts 
from the decision may be found in Bishop, International Law 
864 (2d ed. 1962). 

63. In this regard, the following observation is made in McDougal & 
Feliciano, supra note 1, at 191: “Persuasive evidence of com- 
mon fear and expectations of the effectiveness of ‘indirect ag- 
gression’ may be found not only in the repeated proposals 
specifically to include condemnation of its use in a definition 
of aggression but also in declarations of the United Nations 
General Assembly.” For representative draft definitions includ- 
ing indirect aggression within the concept of aggression, see 
the proposal of Mr. Yepes, Mr. Hsu, and the Bolivian delegation 
in 1956 Special Committee Report, at 28-29. For the most com- 
plete treatment of the problems involved in the attempt by the 
United Nations to define aggression, see Stone, Aggression and 
World Order (1968). See also, Brownlie, supra note 59, at 
715-19. 

64. Cf. Higgins, supra note 21, at 189: “The framers of the charter 
were primarily concerned with the problem of ‘armed attack,’ 
and it is only the unhappy events of the last fifteen years which 
have strongly focused attention on the problem of ‘indirect ag- 
gression.’”” For a survey of the evidence reflecting community 
condemnation of indirect aggression, see generally, 5 Whiteman, 
supra note 27, at 250-702. 
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least surprising that a multitude of interna- 


tional conventions, draft declarations, and 
United Nations resolutions, plus_ scholarly 
opinion and state practice, reflect that, viewed 
from community perspectives, indirect aggres- 
sion has been found the legal and functional 
equivalent of direct aggression and has been 
mightily condemned and branded as an interna- 
tional delict.* 


INDIRECT AGGRESSION AND THE RIO TREATY’S 
SYSTEM OF COLLECTIVE SECURITY 


Possible responses to indirect aggression un- 
der the Rio Treaty must be analyzed in the light 
of fundamental community policy of minimizing 
the use of coercion in the world arena. At stake 
in any analysis of this nature is the continued 
viability of the postulate of peaceful change and 
its corollary that force shall not be employed 
across national boundaries unless in self-defense. 
As noted above, the Rio Treaty, in Articles 3 
and 6, provides two disparate methods of meet- 
ing indirect aggression: one through immediate 
unilateral or collective exercise of force in self- 
defense, the other through consultation and col- 
lective decision as to the proper sanction, if any, 
to be applied under the circumstances in ques- 
tion. In view of this bifurcation in the Treaty, 
one issue which must be resolved in the follow- 
ing discussion is whether the mere characteri- 
zation of a particular hostile act as aggression 
automatically permits the target state to exer- 
cise force in self-defense by an invocation of 
Article 3.°° Of principal importance in this con- 
nection is the realization that indirect aggres- 
sion clearly may take many forms and be of 





65. In addition to the citations in respect to the Greek question 
contained in note 53 supra, see generally, Reports of the U.N. 
Special Committee on the Balkans, U.N. Gen. Ass. Off. Rec., 3rd 
Sess., Supp. No. 8 (A/574) (1948); U.N. Gen. Ass. Off. Rec., 
4th Sess., Supp. No. 8 (A/935) (1949). Further, with regard to 
the Czechoslovakian coup d’état in 1948, see generally, Possony, 
A Century of Conflict 292-95 (1953) ; Seton-Watson, The Eastern 
European Revolution (1951). For brief discussions of the Greek, 
Czechoslovakian, Guatemalan, and Lebanese questions in the 
United Nations, all of which involved charges of indirect ag- 
gression, see Higgins, supra note 21, at 189-95. 

Of course, once a hostile act is characterized as aggression, it is 
further necessary to determine whether the act involved a use 
of force. In this regard, it may be argued that if Article 2(4) 
of the U.N. Charter is to play a meaningful role in delimiting 
the use of coercion in the world arena, some forms of indirect 
aggression must be included in the definition of “force.” Cf. 
Hull & Novogrod, supra note 8, at 118. See also, Réling, On 
Aggression, On International Criminal Law, On International 
Criminal Jurisdiction, 2 Nederlands Tijdschrift Voor Interna- 
tionaal Recht 167, 172 (1955). 
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varying intensities.°*” Whether a particular re- 
sponse by the target state is lawful, in light of 
the stated community policy, will depend in large 
measure on precisely what modalities of indi- 
rect aggression were employed, as well as the 
scope and intensity of their application.®* 

A survey of OAS practice since 1948 appears 
to corroborate a theory to the effect that the 
normative framework discussed above will not 
be violated by an invocation of Article 6 in a case 
of indirect aggression regardless of its form or 
intensity.® In the first place, indirect aggression 
virtually always affects to some degree the in- 
violability, integrity, sovereignty, or political 
independence of the target state. Such aggres- 
sion, therefore, would fall, at the very least, 
within the broad concept of “aggression which 
is not an armed attack” as contemplated by 
Article 6. Secondly, Article 6, by calling for con- 
sultation and requiring collective as opposed to 
individual action (if, indeed, any action is col- 
lectively decided upon), precludes the immedi- 
ate exercise of force under what may be a self- 
serving and invalid claim of self-defense.” It 
would appear that the invocation of Article 6, 
therefore, except perhaps on the basis of an ob- 
viously spurious claim, could not be deemed 
unlawful. On the contrary, the consideration of 
a claim of indirect aggression by the Organ of 
Consultation under Article 6 opens the door to 
peaceful settlement through discussion and 
accommodation “! and thereby contributes to the 





67. The various modalities of indirect aggression may be viewed on 
a continuum of ascending degrees of coercion ranging from the 
mildest degree of coercion at one end (such as supplying money 
to support a rebel propaganda station) to the most intense de- 
gree of coercion at the other (such as supplying rebel forces 
with arms and “volunteers’”). The exercise of coercion by the 
outside state is, of course, indirect in that the rebels themselves 
actually employ the force. In this regard, see McDougal & 
Feliciano, supra note 1, at 198-202. 

For a multifactoral approach in appraising the legitimacy of a 
claim of self-defense, see McDougal & Feliciano, supra note 1, at 
220-45. 

Interestingly, every application of the Rio Treaty since it has 
come into force has been through invocations of Article 6. See 
Pan American Union (General Secretariat), I, II Inter-Ameri- 
can Treaty of Reciprocal Assistance Applications (1959, 1964). 
See also, Fenwick, supra note 11, at 237-46; 5 Whiteman, supra 
note 27, at 279-82. 

Cf. McDougal. The Soviet-Cuban Quarantine and Self-Defense, 
57 A.J.I.L. 597, 602 (1963). 

See, in this regard, the American Treaty on Pacific Settlement 
(Pact of Bogota), which the United States has not yet ratified. 
The text of the Treaty may be found at 30 U.N.T.S. 55 (1949). 
For a discussion of the Treaty, see Thomas & Thomas, supra 
note 11, at 277-97; Turlington, The Pact of Bogota, 42 A.J.1.L. 
608 (1948). For present procedures of peaceful settlement in 
the Americas, see Fenwick, Inter-American Regional Procedures 
for the Settlement of Disputes, 10 Int’] Organizations 12 (1956). 
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wider acceptance of the postulate of peaceful 
change. 

Relevant in this connection is this writer’s 
conclusion that the mere characterization of a 
particular act as aggression does not appear 
automatically to permit the target state to use 
force in self-defense. To state this conclusion in 
different terms, the argument that aggression 
and self-defense may not be complementary con- 
cepts is most persuasive.’? Indeed, factual cir- 
cumstances easily may be imagined in which a 
state has been the victim of aggression (and 
therefore the object of an international delict) 
but in which the necessity for the exercise of 
force in self-defense does not exist.’* Therefore, 
with respect to instances of relatively low-inten- 
sity indirect aggression (e.g., State A has sup- 
plied indigenous, dissident elements in State B 
with funds to construct a rebel radio station to 
broadcast hostile, inflammatory propaganda), it 
would appear that international law, as well as 
the intent of the Rio Treaty, requires an invoca- 
tion of Article 6, which results in consultation, 
rather than Article 3, which results in a use of 
force." 

Once Article 6 has been invoked, sanctions 
may be employed by the OAS to enforce inter- 
national law which has been violated by the 
aggressor state. Article 8 of the Rio Treaty pro- 
vides that one or more of the following measures 
may be taken: (1) recall of chiefs of diplomatic 
missions; (2) breaking of diplomatic relations; 
(3) breaking of consular relations; (4) partial 
or complete interruption of economic relations 
or of all communications; (5) armed force.” 

An interesting problem arises with regard to 
the use by the OAS of sanctions or enforcement 
measures. The OAS is both a collective defense 
organization “* and a regional agency under 
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See Higgins, supra note 21, at 176; Réling, supra note 66, at 173. 
Cf. the remarks of the Iranian delegate to the U.N. 6th Commit- 
tee: “To constitute aggression the use of force must be sufficiently 
serious; otherwise the door would be open to dangerous abuses 
by States claiming to be acting in self-defense.”” U.N. Gen. 
Ass. Off. Rec., 9th Sess., 6th Comm:, at 39 (A/C.6/SR.405) 
(1954). The 1926 de Brouckére Report made a similar point 
with respect to frontier incidents. See, League of Nations, Docu- 
ments of the Preparatory Commission for the Disarmament 
Conference, Series III, at 101 (1927). See, further, the discussion 
of this point in Report of the Secretary-General, at 62. 

Unless the proper degree of necessity is present (see text accom- 
panying notes 84-94, infra), an exercise of force pursuant to 
Article 3 would be unlawful. 

Article 20 of the Rio Treaty provides that, with respect to 
the measures specified in Article 8, “...no State shall be 
required to use armed force without its consent.” 

When exercising force as a collective defense organization, the 
OAS would base its actions on Article 51 of the U.N. Charter 
which guarantees the right of collective self-defense. 
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U.N. Charter Articles 52 through 54.** Article 
53 of the Charter provides that “no enforcement 
action shall be taken under regional arrange- 
ments or by regional agencies without the au- 
thority of the Security Council... .” * Is Secu- 
rity Council authorization required before 
any enforcement measures may be taken or be- 
fore only those involving the use of force? The 
Director General of the Pan American Union, in 
a 1947 report to that organization on the results 
of the Rio Conference, concluded that only en- 
forcement actions involving the use of force 
must be authorized by the Security Council. He 
noted that such measures as breaking diplomatic 
relations or interrupting communication with 
another state are in any case within the power 
of all sovereign states.*® Under this line of rea- 
soning, therefore, the Organ of Consultation 
could recommend, without Security Council au- 
thorization, that one or more of the first four 
sanctions referred to in Article 8 be exercised 
against the aggressor state. If these sanctions 
do not cause the aggressor state to cease its vio- 
lations of the law, the Organ of Consultation 
could recommend the fifth sanction—the use of 
armed force—once the Security Council author- 
ization had been requested and received.*° 

On the other hand, it would scarcely be real- 
istic to argue in many circumstances, because a 
state chooses to employ indirect rather than 
direct aggression, that it is not exercising 
force.** Such an argument is inimical to the at- 
tainment of world order and must be rejected as 





77. Articles 52 through 54 of the U.N. Charter govern regional 
arrangements of which the OAS was one of the first to be 
organized. Article 1 of the OAS Charter explicitly states that 
“[w]ithin the United Nations, the Organization of American 
States is a regional agency.” See, also, Padilla, The American 
System and World Organizations, 24 Foreign Affairs 199 (1945). 
Enforcement action taken under Article 53 is action taken by a 
community of states in order to enforce the law through applica- 
tion of sanctions against an aggressor state. Such action is in 
no way related to force exercised in self-defense which is not 
employed to enforce the law but solely to repulse an illegal 
attack. For this reason, Security Council authoriaztion is not 
needed for the exercise of self-defense under Article 51 of the 
U.N. Charter. See Professor Kelsen’s discussion of the differences 
between action taken under Article 53 and action taken under 
Article 51 of the Charter in Kelsen, The Law of the United 
Nations 793-95, 921 (1951). See also, Beckett, The North Atlantic 
Treaty 7 (1950); Hull & Novogrod, supra note 8, at 148-50; 
Thomas & Thomas, supra note 11, at 272; Yalem, supra note 
8, at 6-37, 64-86; Kunz, supra note 6, at 867. 

Director General of the Pan-American Union, Report on the 
Results of the Rio Conference 41-42 (1947). 

See the fine discussion of the use of sanctions by the OAS in 
Thomas & Thomas, supra note 11, at 269-74. 

Cf. the remarks of Sir Gerald Fitzmaurice criticizing certain 
definitions of aggression during U.N. Sixth Committee debates: 
“Armed attack from the outside and subversion from within 
[are] all part of one and the same process, and it would be 
useless to adopt a definition which included the former while 
omitting the latter.” U.N. Gen. Ass. Off. Rec., 6th Sess., 6th 
Comm. 166 (A/C.6/SR.281) (1951/52.). 
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not being in accord with the fundamental policy 
of promoting peaceful change. It would appear 
in accord with community expectations, there- 
fore, that indirect aggression which necessitates 
the use of force to protect such basic values as 
the target state’s political independence or ter- 
ritorial integrity may properly be countered by 
invocation of Article 3 and the exercise of self- 
defense. 

It is interesting to note that both Article 3 
of the Rio Treaty and Article 51 of the United 
Nations Charter make “armed attack” the casus 
foederis without defining what constitutes an 
armed attack.*? It is not surprising that inter- 
national lawyers have vigorously debated the 
issue of whether inclusion of the term “armed 
attack” in Article 51 limits the customary right 
of self-defense.** The traditional standard of 
legal necessity against which the exercise of 
force in self-defense must be measured was 
spelled out by Secretary of State Webster in the 
well-known Caroline case. The British were 
called upon by Webster to show a “. . . neces- 
sity of self-defense, instant, overwhelming, leav- 
ing no choice of means and no moment of 
deliberation.” ** Even today, it has been ob- 
served, “international jurists ... insist that 
the state using coercion against another’s ter- 
ritorial integrity or political independence be 
prepared to demonstrate that such exercise was 
dictated by the proper degree of necessity.” * 
Since Webster’s formulation of the customary 
right of self-defense contains no specific condi- 
tion precedent, his test clearly would permit the 
legitimate exercise of force against indirect ag- 
gression.** On the other hand, to confine the con- 
dition of justifying necessity to instances of 
armed attack, as a literal reading of Article 51 
requires, would appear to proscribe such an ex- 
ercise of force and, as a consequence, severely to 





82. See Bowett, supra note 13, at 225-48, for an excellent discussion 
of “‘armed attack” as the casus foederis in Article 51 and various 
collective defense treaties. 

For a general discussion of this debate, including the under- 
lying policy issues at stake, see Bowett, supra note 13, at 187-93; 
Hull & Novogrod, supra note 8, at 110-12; McDougal & Feliciano, 
supra note 1, at 231-41. 

Notes of Mr. Webster to Mr. Fox, April 24, 1841, in 29 British 
and Foreign State Papers, 1129, 1138 (1840-41). See, also, 
Jennings, The Caroline and McLeod Cases, 32 A.J.I.L. 82 (1938). 
- Hull & Novogrod, supra note 8, at 114. See also, Schwarzen- 
berger, The Fundamental Principles of International Law, 87 
Hague Recueil des Cours 195, 334 (1955); Wright, The Meaning 
of the Pact of Paris, 27 A.J.1.L. 39, 54 (1933). 

Cf. the remarks of Mr. Hsu (China) with regard to defining 
aggression in the U.N. Sixth Committee: “. ..no definition, 
however restrictive, could prevent the victims of indirect aggres- 
sion from exercising their right of self-defense in the same 
way as the victims of direct aggression.”” U.N. Gen. Ass. Off. 
Rec., 6th Sess., 6th Comm. 152 (A/C.6/SR.278) (1951/52). 
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cripple the effectiveness of the Rio Treaty in 
countering indirect aggression. 

Despite considerations of this nature, some 
publicists maintain that Article 51 has con- 
stitutive character and, as a result, the right of 
self-defense “. . . has no other content than 
the one determined by Article 51.” ** This inter- 
pretation of Article 51 appears to be unduly 
restrictive in view of the realities of the con- 
temporary world arena and may be countered 
by the following arguments. 

For example, it may be contended that since 
the exercise of self-defense as recognized by 
customary international law would not by defi- 
nition “. . . involve a threat or use of force 
‘against the territorial integrity or political in- 
dependence’ of any state,” ** the customary right 
would not in any way be a violation of the gen- 
eral proscription of the use of force as found in 
Article 2(4) of the U.N. Charter.*® Further, it 
is clear that the drafters of Article 2(4) in- 
tended that “. . . the use of arms in legitimate 
self-defense [was to remain] unimpaired.” » 
And, in respect to Article 51 itself, a study of the 
travaux préparatoires reveals that the moving 
purpose of this Article was to accommodate the 
desire of the American republics to protect re- 
gional systems from the frustration of Security 
Council vetoes.” Finally, it is submitted that the 
restrictive interpretation is indefensible in logic. 
It has been observed that those who advocate a 
restrictive interpretation 


. are in effect purporting to discover in Article 51 
words not written there in printers ink. They interpret 
the phrase ‘if an armed attack occurs’ as if to read 
‘if, and only if, an armed attack occurs.’ A proposition 





87. Kelsen, Recent Trends in the Law of the United Nations 914 
(1951). See, also, Brownlie, supra note 58, at 271-73; Jessup, 
A Modern Law of Nations 165-66 (1952); Falk, International 
Law and the United States Role in the Viet Nam War, 75 Yale 
L.J. 1122, 1133, 1137 (1966) ; Kunz, supra note 6, at 878 (1947). 
Bowett, supra note 13, at 186. See, also, Stone, supra note 63, at 
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See Green, Armed Conflict, War and Self-Defense, 6 Archiv des 
Volkerrechts 387, 433 (1956-57) ; Higgins, The Legal Limits to 
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See remarks of the Colombian delegate in the Summary Report 
of the Fourth Meeting of Committee III/4, Doc. 576, 12 
U.N.C.L.O. 679, 680 (1945). See, further, Fenwick, supra note 11, 
at 518: “What emerged clearly at San Francisco was what had 
been foreseen at Mexico City, that the survival of the Inter- 
American regional system depended upon securing some check 
upon the veto power of the five permanent members of the 
Security Council. .. .” The same point is made in Goodrich & 
Hambro, Charter of the United Nations: Commentary and 
Documents 297-99 (2d rev. ed. 1949); McDougal & Feliciano, 
supra note 1, at 235; Waldock, supra note 89, at 496-97. 
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that ‘if A, then B’ is not equivalent to, and does not 
necessarly imply, the proposition that ‘if, and only if, 
A, then B.’® 


In addition to the foregoing considerations, 
the almost universal recognition of the efficacy 
of indirect aggression compels the conclusion 
that the restrictive interpretation of Article 51 
(and perforce of Article 3 of the Rio Treaty) is 
not in accord with contemporary community 
expectations. To argue that a state may not, 
under Article 51 of the U.N. Charter and Arti- 
cle 3 of the Rio Treaty, employ force to counter 
indirect aggression seems to imply the insup- 
portable proposition that the term “armed 
attack” completely and correctly subsumes all 
forms of aggression capable of destroying a tar- 
get state’s political independence or territorial 
integrity.*? Such an argument 


reveals a considerable lack of understanding of the 
purposes of the Charter. The drafters meant only to 
proscribe the unlawful use of force, not coercion in 
defense of such basic values as political independence 
or territorial integrity.” 


It is not surprising that the success of indirect 
aggression over the last 25 years in destroying 
a state’s political independence has led many 
jurists to equate such aggression with armed 
attack. Those scholars, taking a functional ap- 
proach to the use of force, base their theories of 
armed attack on the complicity of the aggressor 
state in the hostile activities of the rebel group. 
Such an analysis, it is interesting to note, per- 
mits the same commentator to argue that Article 
51 has limited the customary right of self- 
defense but, with equal emphasis, to contend 
that a state which is a victim of indirect aggres- 
sion legitimately may employ force against the 
aggressor state. These jurists, although making 
somewhat of a fetish of literalism in assessing 
the impact of Article 51 on the customary right 
of self-defense, have nonetheless, within their 
own conceptual framework, defined the content 
of the term “armed attack” in a manner sur- 
prisingly in accord with the realities of the con- 
temporary world arena. For example, Professor 
Kelsen has written: 


Since the Charter of the United Nations does not 
define the term ‘armed attack’ used in Article 51, the 





92. McDougal & Feliciano, supra note 1, at 237 n. 261. See also 
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See generally, Fitzmaurice, The Definition of Aggression, 1 
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members of the United Nations in exercising their 
right of individual or collective self-defense may in- 
terpret ‘armed attack’ to mean not only an action in 
which a state uses its own armed force but also a rev- 
olutionary movement which takes place in one state 
but which is initiated or supported by another state.* 


Similarly, Dr. Brownlie, also utilizing a theory 
of agency in interpreting the meaning of armed 
attack, has written: 


. it might be argued that ‘armed attack’ in Article 
51 of the Charter refers to a trespass, a direct invasion 
and not to activities described by some jurists as ‘in- 
direct aggression.’ But providing there is a control by 
the principal, the aggressor state, and an actual use 
of force by its agents, there is an ‘armed attack.’ ® 


In this connection, as the noted Dutch jurist 
Réling has commented, a reasonable interpreta- 
tion of the “Peace Through Deeds” Resolution is 
that “attack is attack whatever the weapons 
used, and whether openly or otherwise. Conse- 
quently, the indirect aggression in which armed 
force plays a role makes [Article] 51 appli- 
cable.” °* Indeed, to restrict the meaning of 
armed attack in Article 3 of the Rio Treaty and 
Article 51 of the U.N. Charter to instances of 
classical armed invasion would be as simplistic 
as it is dangerous. Such an interpretation mis- 
leadingly oversimplifies an exceedingly complex 
problem by suggesting that the subtle and covert 
methods of indirect aggression could not neces- 
sitate the exercise of self-defense.®* Indeed, it 
has often been observed that one of the more 
serious problems in the common effort to reduce 
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the exercise of unauthorized violence across 
national boundaries is in devising “appropriate 
procedures for identifying and countering un- 
lawful attack disguised as internal change.” 

Hence, by weight of logic and authority, it 
would appear entirely in accord with community 
expectations that an indirect aggression which 
necessitates the exercise of self-defense by the 
target state to preserve its political independence 
or territorial integrity may be considered an 
armed attack within the meaning of Article 3 of 
the Rio Treaty. In such a case, member states 
must, when requested, assist the attacked state 
in its exercise of self-defense.’ Although Article 
51 of the U.N. Charter does not require Security 
Council authorization in the exercise of individ- 
ual or collective self-defense,*” it does provide 
that each state—including the attacked state— 
must immediately report the measures taken in 
self-defense to the Security Council.*” And, “un- 
til the Security Council has taken the measures 
necessary to maintain international peace and 
security,” **? OAS members may continue to use 
armed force in self-defense under Article 3 of 
the Rio Treaty.1™ 


CONCLUSION 


In a world marked by revolutionary change 
it is scarcely novel to suggest that the most 
important challenge to both national and global 





99. McDougal & Feliciano, supra note 1, at 192. For an astute 
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Any force exercised in self-defense pursuant to Article 3 of the 
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cease when the threat no longer exists. See generally, Jennings, 
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Legal V. 14, at 60, 69 (1927). 
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decisionmakers is to perfect and practice the 
skills of international conflict management.” 
It is all the more necessary that this challenge 
be met in an era in which internal strife, with 
its grave potentialities of foreign intervention 
through techniques of indirect aggression, has 
become “a pervasive and dangerous characteris- 
tic of international life.” 1°* However, until the 
near-Utopian state is reached where an effective 
global collective security system exists, regional 
arrangements, such as the OAS, must carry 
much of the burden in maintaining the peace.?” 

As the cornerstone of the American collective 
security system, the Rio Treaty was wisely 
drafted to provide flexible responses to aggres- 
sion in different forms and intensities. Thus, 
although drafted in 1947 before the techniques 
of indirect aggression had become as sophisti- 
cated as they are today, the Rio Treaty nonethe- 
less provides adequate means to combat these 
insidious methods of aggression.’°**> Depending 
upon the facts of the particular case, the OAS 
can counter indirect aggression through the pro- 
cedures outlined in Article 6 or Article 3. If the 
particular case of indirect aggression leaves the 
target state no choice but to exercise force in 
self-defense, it may proceed under Article 3; if 
not, the measures provided for in Article 6 must 
be followed. In sum, whether in response to a 
classical armed invasion or a covert attack 
through techniques of indirect aggression, the 
signatories of the Rio Treaty can, consistent 
with their obligations under the U.N. Charter, 





protect themselves against all forms of 
aggression. 
105. Cf. remarks of Professor Muller in [1963] A.S.I.L. Proc. 111. 
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